AGENDA
NOTICE AND CALL OF SPECIAL MEETING OF THE
CITY COUNCIL OF THE CITY OF MORENO VALLEY
MORENO VALLEY COMMUNITY SERVICES DISTRICT
CITY AS SUCCESSOR AGENCY FOR THE
COMMUNITY REDEVELOPMENT AGENCY OF
THE CITY OF MORENO VALLEY
MORENO VALLEY HOUSING AUTHORITY
BOARD OF LIBRARY TRUSTEES

January 6, 2015
SPECIAL MEETING - 7:00 P.M.

City Council Study Sessions
First & Third Tuesdays of each month — 6:00 p.m.
City Council Meetings
Second and Fourth Tuesdays — 6:00 p.m.
City Council Closed Session

Immediately following Regular City Council Meetings and
Study Sessions, unless no Closed Session Items are Scheduled

City Hall Council Chamber - 14177 Frederick Street

Upon request, this agenda will be made available in appropriate alternative formats to persons
with disabilities, in compliance with the Americans with Disabilities Act of 1990. Any person with a
disability who requires a modification or accommodation in order to participate in a meeting
should direct such request to Mark Sambito, ADA Coordinator, at 951.413.3120 at least 48 hours
before the meeting. The 48-hour notification will enable the City to make reasonable
arrangements to ensure accessibility to this meeting.

Jesse L. Molina, Mayor

Dr. Yxstian A. Gutierrez, Mayor Pro Tem George E. Price, Council Member
Jeffrey J. Giba, Council Member D. LaDonna Jempson, Council Member



AGENDA
JOINT MEETING OF THE
CITY COUNCIL OF THE CITY OF MORENO VALLEY
MORENO VALLEY COMMUNITY SERVICES DISTRICT

CITY AS SUCCESSOR AGENCY FOR THE

COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF MORENO VALLEY
MORENO VALLEY HOUSING AUTHORITY
AND THE BOARD OF LIBRARY TRUSTEES

*THE CITY COUNCIL RECEIVES A SEPARATE STIPEND FOR CSD
MEETINGS*

SPECIAL MEETING - 7:00 PM

JANUARY 6, 2015
NOTICE IS HEREBY GIVEN that a special meeting of the City Council,
Community Services District, City as Successor Agency for the Community
Redevelopment Agency, Housing Authority and Board of Library Trustees will be
held on January 6, 2015 commencing at 7:00 PM, in the City Council Chamber,
City Hall, located at 14177 Frederick Street, Moreno Valley, California.

Said special meeting shall be for the purpose of:

CALL TO ORDER

(Joint Meeting of the City Council, Community Services District, City as Successor
Agency for the Community Redevelopment Agency, Housing Authority and the
Board of Library Trustees- actions taken at the Joint Meeting are those of the
Agency indicated on each Agenda item)

PLEDGE OF ALLEGIANCE

INVOCATION

Pastor Michael T. Mupfawa - Imani Praise Fellowship and Moreno Valley
Seventh-day Adventist Church

ROLL CALL

INTRODUCTIONS

AGENDA
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PUBLIC COMMENTS ON MATTERS ON THE SPECIAL MEETING AGENDA

Those wishing to speak should complete and submit a LAVENDER speaker slip to
the Bailiff. There is a three-minute time limit per person. All remarks and questions
shall be addressed to the presiding officer or to the City Council and not to any
individual Council member, staff member or other person.

PUBLIC COMMENTS ON ANY SUBJECT NOT ON THE AGENDA UNDER THE
JURISDICTION OF THE CITY COUNCIL

Those wishing to speak should complete and submit a BLUE speaker slip to the
Bailiff. There is a three-minute time limit per person. All remarks and questions
shall be addressed to the presiding officer or to the City Council and not to any
individual Council member, staff member or other person.

JOINT CONSENT CALENDARS (SECTIONS A-D)

All items listed under the Consent Calendars, Sections A, B, C, and D are
considered to be routine and non-controversial, and may be enacted by one motion
unless a member of the Council, Community Services District, City as Successor
for the Redevelopment Agency, Housing Authority or the Board of Library Trustees
requests that an item be removed for separate action. The motion to adopt the
Consent Calendars is deemed to be a separate motion by each Agency and shall
be so recorded by the City Clerk. Items withdrawn for report or discussion will be
heard after public hearing items.

A. CONSENT CALENDAR-CITY COUNCIL

A.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

A.2 MINUTES - REGULAR MEETING OF DECEMBER 9, 2014 (Report of: City
Clerk's Department)

Recommendation:
1. Approve as submitted.

A.3 CITY COUNCIL REPORTS ON REIMBURSABLE ACTIVITIES (Report of:
City Clerk's Department)

Recommendation:
1. Receive and file the Reports on Reimbursable Activities for the period
of November 12 — December 30, 2014.

A4 AUTHORIZATION TO AWARD CONSTRUCTION CONTRACT TO
MARTINEZ CONCRETE, INC., FOR CYCLE 5 AMERICANS WITH

AGENDA
January 6, 2015



A5

DISABILITIES ACT ACCESS RAMP IMPROVEMENTS AT VARIOUS
LOCATIONS

PROJECT NO. 801 0058

(Report of: Public Works Department)

Recommendations

1. Award the construction contract to Martinez Concrete, Inc., 920 W.
Foothill Blvd., Azuza, CA 91702, the lowest responsible bidder, for the
Cycle 5 ADA Access Ramp Improvements at Various Locations
Project.

2. Authorize the City Manager to execute a contract with Martinez
Concrete, Inc.

3.  Authorize the issuance of a Purchase Order to Martinez Concrete,
Inc., for the amount of $220,061.88 ($200,056.25 bid amount plus
10% contingency) when the contract has been signed by all parties.

4. Authorize the Public Works Director/City Engineer to execute any
subsequent related minor change orders to the contract with Martinez
Concrete, Inc. up to, but not exceeding, the 10% contingency amount
of $20,005.63, subject to the approval of the City Attorney.

AUTHORIZATION TO AWARD CONSTRUCTION CONTRACT TO F S
CONSTRUCTION FOR CYCLE 3 PEDESTRIAN ACCESS RAMPS
ENHANCEMENTS AND FOR CYCLE 4 PEDESTRIAN AND BICYCLE
ENHANCEMENTS PROJECTS

(Report of: Public Works Department)

Recommendations

1. Award the construction contract to F S Construction, 14838 Bledsoe
Street, Sylmar, CA 91342, the lowest responsible bidder for the Cycle
3 Pedestrian Access Ramps Enhancements and the Cycle 4
Pedestrian and Bicycle Enhancements Projects.

2.  Authorize the City Manager to execute a contract with F S
Construction.

3.  Authorize the issuance of a Purchase Order to F S Construction in the
amount of $598,635.40 ($544,214.00 bid amount plus 10%
contingency) when the contract has been signed by all parties.

4. Authorize the Public Works Director/City Engineer to execute any
subsequent related minor change orders to the contract with F S
Construction up to, but not exceeding, the 10% contingency amount
of $54,421.40, subject to the approval of the City Attorney.
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A.6

A7

APPROVAL OF POWER PURCHASE AGREEMENT BETWEEN
WHITNEY POINT SOLAR, LLC (AS SELLER) AND POWER AND WATER
RESOURCES POOLING AUTHORITY (PWRPA), PITTSBURG POWER
COMPANY, EASTSIDE POWER AUTHORITY, AND THE CITY OF
MORENO VALLEY (TOGETHER, AS BUYERS)

(Report of: Public Works Department)

Recommendations

1. Approve the Power Purchase Agreement between Whitney Point
Solar, LLC (as Seller) and Power and Water Resources Pooling
Authority (PWRPA), Pittsburg Power Company, Eastside Power
Authority, and the City of Moreno Valley (as Buyers).

2. Authorize the City Manager to execute the Power Purchase
Agreement.

COMPREHENSIVE ANNUAL FINANCIAL REPORT FOR FISCAL YEAR
ENDED JUNE 30, 2014
(Report of: Financial & Management Services Department)

Recommendation:

1. The Finance Sub-Committee reviewed and recommends the receipt
and filing of the Comprehensive Annual Financial Report for the fiscal
year that ended June 30, 2014.

B. CONSENT CALENDAR-COMMUNITY SERVICES DISTRICT

B.1

B.2

B.3

ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

MINUTES - REGULAR MEETING OF DECEMBER 9, 2014 (Report of: City
Clerk's Department)

Recommendation:
1. Approve as submitted.

ACCEPTANCE OF AMENDED GRANT CONTRACT FROM THE
CALIFORNIA DEPARTMENT OF EDUCATION, CHILD DEVELOPMENT
SERVICES, FOR CHILD CARE SERVICES AND ADOPTION OF THE
RESOLUTION TO CERTIFY THE APPROVAL OF THE GOVERNING
BOARD

(Report of: Parks & Community Services Department)

Recommendations
1. Authorize the acceptance of grant monies in the amended amount of
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$593,054 for Fiscal Year (FY) 2014/2015 from the California
Department of Education, Child Development Division, for the
purpose of providing school age child care and development services.

Adopt Resolution No. CSD 2015-01. A Resolution of the Moreno
Valley Community Services District of the City of Moreno Valley,
California, Certifying the Approval of the Governing Board to Enter
into a Transaction with the California Department of Education for the
Purpose of Providing Child Care and Development Services and to
Authorize the Designated Personnel to Sign Contract Documents for
FY 2014/2015.

B.4 AUTHORIZE THE SUBMISSION OF APPLICATION FOR ADDITIONAL
AFTER SCHOOL EDUCATION AND SAFETY GRANT FUNDS FOR
FISCAL YEAR 2015/2016

(Report of: Parks & Community Services Department)

Recommendation:

1.

Authorize the City Manager to submit an application to the California
Department of Education for Additional After School Education and
Safety Grant funds (ASES) for FY 2015/16.

C. CONSENT CALENDAR - COMMUNITY REDEVELOPMENT AGENCY

C.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

C.2 MINUTES - REGULAR MEETING OF DECEMBER 9, 2014 (Report of: City
Clerk's Department)

Recommendation:

1.

Approve as submitted.

D. CONSENT CALENDAR - BOARD OF LIBRARY TRUSTEES

D.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

D.2 MINUTES - REGULAR MEETING OF DECEMBER 9, 2014 (Report of: City
Clerk's Department)

Recommendation:

1.

Approve as submitted.

E. PUBLIC HEARINGS
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Questions or comments from the public on a Public Hearing matter are limited to
five minutes per individual and must pertain to the subject under consideration.
Those wishing to speak should complete and submit a GOLDENROD speaker slip
to the Bailiff.

E.1 PUBLIC HEARING FOR GENERAL PLAN AMENDMENT PA13-0056 TO
UPDATE THE BIKEWAY PLAN, ADOPT THE BICYCLE MASTER PLAN
UPDATE, AND RENAME THE AQUEDUCT TRAIL AS THE JUAN
BAUTISTA DE ANZA TRAIL
(Report of: Public Works Department)

Recommendations That the City Council:

1. Recognize that PA13-0056 is within the scope of the program
Environmental Impact Report (EIR) approved in 2006 for the citywide
Comprehensive General Plan Update in accordance with CEQA
Guidelines, Section 15168(c) (2) and 15168 (e) (1) and (2).

2.  Adopt Resolution No. 2015-01. A Resolution of the City Council of the
City of Moreno Valley, California, Approving General Plan
Amendment PA13-0056 to Update the Bikeway Plan, Adopt the
Bicycle Master Plan Update, and Rename the Aqueduct Trail as the
Juan Bautista De Anza Trail, Based Upon the Findings in the City
Council Resolution.

F. ITEMS REMOVED FROM CONSENT CALENDARS FOR DISCUSSION OR
SEPARATE ACTION

G. REPORTS

G.1 RECEIVE AND FILE AN UPDATE REPORT ON THE REALIGNMENT OF
RECHE VISTA DRIVE PROJECT
(Report of: Public Works Department)

Recommendation That the City Council:
1. Receive and file an update report on the Realignment of Reche Vista
Drive Project.

G.2 2015 COUNCIL COMMITTEE PARTICIPATION APPOINTMENTS
(Report of: City Clerk Department)

Recommendations That the City Council:

1. Appoint Council Member Jeffrey J. Giba to serve as the City of
Moreno Valley’s representative on the March Joint Powers
Commission (MJPC).

2. Appoint Mayor Pro Tem Dr. Yxstian A. Gutierrez to serve as the City
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10.

11.

12.

13.

of Moreno Valley’s representative on the March Joint Powers
Commission (MJPC).

Appoint Mayor Jesse L. Molina to serve as the City of Moreno
Valley’'s alternate representative on the March Joint Powers
Commission (MJPC).

Appoint Council Member George E. Price to serve as the City of
Moreno Valley’s representative on the Riverside County Habitat
Conservation Agency (RCHCA).

Appoint Council Member D. LaDonna Jempson to serve as the City of
Moreno Valley’'s alternate representative on the Riverside County
Habitat Conservation Agency (RCHCA).

Appoint Mayor Jesse L. Molina to serve as the City of Moreno
Valley’s representative on the Riverside County Transportation
Commission (RCTC).

Appoint Council Member Jeffrey J. Giba to serve as the City of
Moreno Valley’'s alternate representative on the Riverside County
Transportation Commission (RCTC).

Appoint Mayor Jesse L. Molina to serve as the City of Moreno
Valley’s representative on the Riverside Transit Agency (RTA).

Appoint Mayor Pro Tem Yxstian A. Gutierrez to serve as the City of
Moreno Valley’s alternate representative on the Riverside Transit
Agency (RTA).

Appoint Council Member Jeffrey J. Giba to serve as the City of
Moreno Valley’s representative on the Western Riverside Council of
Governments (WRCOG).

Appoint Mayor Jesse L. Molina to serve as the City of Moreno
Valley’s alternate representative on the Western Riverside Council of
Governments (WRCOG).

Appoint Council Member D. LaDonna Jempson to serve as the City of
Moreno Valley’s representative on the Western Riverside County
Regional Conservation Authority (RCA).

Appoint Council Member George E. Price serve as the City of
Moreno Valley’'s alternate representative on the Western Riverside
County Regional Conservation Authority (RCA).
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14. Approve the appointments to the remaining various committees and
regional bodies, as noted on the 2015 Council Committee
Participation — Mayor's Recommendations list.

G.3 CITY MANAGER'S REPORT (Informational Oral Presentation - not for
Council action)

G.4 CITY ATTORNEY'S REPORT (Informational Oral Presentation - not for
Council action)

H. LEGISLATIVE ACTIONS
H.1 ORDINANCES - 1ST READING AND INTRODUCTION - NONE
H.2 ORDINANCES - 2ND READING AND ADOPTION - NONE
H.3 ORDINANCES - URGENCY ORDINANCES - NONE
H.4 RESOLUTIONS - NONE

CLOSING COMMENTS AND/OR REPORTS OF THE CITY COUNCIL,
COMMUNITY SERVICES DISTRICT,CITY AS SUCCESSOR AGENCY FOR THE
COMMUNITY REDEVELOPMENT AGENCY OR HOUSING AUTHORITY

Materials related to an item on this Agenda submitted to the City
Council/Community Services District/City as Successor Agency for the Community
Redevelopment Agency, Housing Authority or the Board of Library Trustees after
distribution of the agenda packet are available for public inspection in the City
Clerk’s office at 14177 Frederick Street during normal business hours.

CERTIFICATION: I, Jane Halstead, City Clerk of the City of Moreno Valley,
California, certify that the City Council Agenda was posted in the following places
pursuant to City of Moreno Valley Resolution No. 2007-40:

City Hall, City of Moreno Valley
14177 Frederick Street

Moreno Valley Library
25480 Alessandro Boulevard

Moreno Valley Senior/Community Center
25075 Fir Avenue

Jane Halstead, CMC,
City Clerk
Dated Posted: December 31, 2014
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CLOSED SESSION

A Closed Session of the City Council, Community Services District, City as
Successor Agency for the Community Redevelopment Agency and Housing
Authority will be held in the City Manager’'s Conference Room, Second Floor, City
Hall. The City Council will meet in Closed Session to confer with its legal counsel
regarding the following matter(s) and any additional matter(s) publicly and orally
announced by the City Attorney in the Council Chamber at the time of convening
the Closed Session.

+ PUBLIC COMMENTS ON MATTERS ON THE CLOSED SESSION AGENDA
UNDER THE JURISDICTION OF THE CITY COUNCIL

There is a three-minute time limit per person. Please complete and submit a
LAVENDER speaker slip to the City Clerk. All remarks and questions shall be
addressed to the presiding officer or to the City Council and not to any individual
Council member, staff member or other person.

The Closed Session will be held pursuant to Government Code:

1 SECTION 54956.9(d)(1) - CONFERENCE WITH LEGAL COUNSEL -
EXISTING LITIGATION
a Case: Sipple V. City of Alameda et al.
Court: Los Angeles Superior Court
Case No: BC 462270
b Case: Brady and Schneider V. City of Moreno Valley
Court: Riverside Superior Court

Case No: RIC 1311889

c Case: Verizon California Inc. V. California State Board of
Equalization, et al.
Court: Sacramento County Superior Court

Case No: 34-2014-00171512

2 SIGNIFICANT EXPOSURE TO LITIGATION PURSUANT TO
PARAGRAPH (2) OR (3) OF SUBDIVISION (D) OF SECTION 54956.9

Number of Cases: 5

3 SECTION 54956.9(d)(4) - CONFERENCE WITH LEGAL COUNSEL -
INITIATION OF LITIGATION

AGENDA
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Number of Cases: 5

REPORT OF ACTION FROM CLOSED SESSION, IF ANY, BY CITY ATTORNEY

ADJOURNMENT
* Materials related to an item on this Agenda submitted to the City
Council/Community Services District or Community Redevelopment Agency after
distribution of the agenda packet are available for public inspection in the City
Clerk’s office at 14177 Frederick Street during normal business hours.

AGENDA
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CITY COUNCIL REGULAR MEEM:\IN:EIE:STHE CITY OF MORENO VALLEY
December 9, 2014
CALL TO ORDER
SPECIAL PRESENTATIONS
1. Proclamation Recognizing John Terell

2. Presentation Recognizing Council Member Victoria Baca

3. Presentation Recognizing Council Member Richard A. Stewart

-13- Item No. A.2



MINUTES
JOINT MEETING OF THE

CITY COUNCIL OF THE CITY OF MORENO VALLEY
MORENO VALLEY COMMUNITY SERVICES DISTRICT
CITY AS SUCCESSOR AGENCY FOR THE
COMMUNITY REDEVELOPMENT AGENCY OF

THE CITY OF MORENO VALLEY

MORENO VALLEY HOUSING AUTHORITY

CALL TO ORDER

BOARD OF LIBRARY TRUSTEES

REGULAR MEETING - 6:00 PM
December 9, 2014

The Joint Meeting of the City Council of the City of Moreno Valley, Moreno
Valley Community Services District, City as Successor Agency for the
Community Redevelopment Agency of the City of Moreno Valley, Moreno
Valley Housing Authority and the Board of Library Trustees was called to
order at 6:10 p.m. by Mayor Jesse Molina in the Council Chamber located

at 14177 Frederick Street.

Mayor Jesse Molina announced that the City Council receives a separate

stipend for CSD meetings.

PLEDGE OF ALLEGIANCE - The Pledge of Allegiance was led by Public Works

Director Ahmad Ansari

INVOCATION - Pastor Robert Mink

ROLL CALL

Council:
Jesse L. Molina
Victoria Baca
George E. Price
Richard Stewart

Staff:

Michelle Dawson
Suzanne Bryant
Jane Halstead
Tom DeSantis
Abdul Ahmad
Ahmad Ansari
Joel Ontiveros
Chris Paxton

Item No. A.2

Mayor

Mayor Pro Tem
Council Member
Council Member

City Manager

City Attorney

City Clerk

Assistant City Manager

Fire Chief

Public Works Director

Police Chief

Administrative Services Director

MINUTES
December 9, 2014
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Richard Teichert Chief Financial Officer/City Treasurer

John Terell Community and Economic Development Director
Ewa Lopez Deputy City Clerk
INTRODUCTIONS

Motion to Approve Minutes: Iltems A.2, B.2, C2, and D.2 by m/Mayor
Pro Tem Victoria Baca, s/Council Member George E. Price

Passed by a vote of 4-0.

SPECIAL ORDER OF BUSINESS

1 RESOLUTION NO. 2014-95 CERTIFYING GENERAL MUNICIPAL
ELECTION RESULTS

Recommendations That the City Council:
Adopt Resolution No. 2014-95. A Resolution of the City Council of the City
of Moreno Valley, California, Reciting the Facts of the General Municipal
and Special Recall Election held November 4, 2014, Declaring the Results
and Such Other Matters as Provided by Law.

Mayor Jesse Molina opened the agenda item for public comments, which
were received from Oscar Valdépena (Moreno Valley Chamber of
Commerce), Daryl Terrell, Tom Jerele Sr., Pete Bleckert and Roy Bleckert.

Adopt Resolution No. 2014-95. A Resolution of the City Council of the
City of Moreno Valley, California, Reciting the Facts of the General
Municipal and Special Recall Election held November 4, 2014,
Declaring the Results and Such Other Matters as Provided by Law. by
m/Council Member Richard A. Stewart, s/Mayor Pro Tem Victoria
Baca

Passed by a vote of 4-0.

Recess;
Reconvened

2 SWEARING-IN OF COUNCIL MEMBERS ELECT

Mayor Molina opened the agenda item for public comments, which were
received from Daryl Terrell.

City Clerk Jane Halstead swore in Council Member-Elect Jeffrey J. Giba
(accompanied by Pastor Paul Wood, Calvary Chapel, and Doris Giba,
Mom), Council Member-Elect Yxstian Gutierrez (accompanied by his

MINUTES
December 9, 2014
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Item No. A.2

parents Elizabeth Gonzalez and Edgar Gutierrez) and Council Member-
Elect D. LaDonna Jempson (accompanied by her husband Jackie
Jempson and Pastor Robert Mink).

3 CITY COUNCIL REORGANIZATION — SELECTION OF MAYOR
AND MAYOR PRO TEM
(Report of: City Clerk Department)

Recommendations That the City Council:

Conduct the reorganization of the City Council by selecting two Council
Members to serve one-year terms respectively as Mayor and Mayor Pro
Tem.

Mayor Jesse Molina opened the agenda item for public comments, which
were received from Deanna Reeder.

Conduct the reorganization of the City Council by selecting two
Council Members to serve one-year terms respectively as Mayor and
Mayor Pro Tem by voice vote. by m/Mayor Jesse L. Molina, s/Council
Member Dr. Yxstian A. Gutierrez

Passed by a vote of 5-0.

The City Clerk Jane Halstead opened the nominations for Mayor.

Council Member LaDonna Jempson nominated Council Member George
Price.

Council Member Yxstian Gutierrez nominated Mayor Jesse Molina.

Motion to close nomination by m/Council Member D. LaDonna
Jempson, s/Council Member Jeffrey J. Giba

Passed by a vote of 5-0.

Roll Call for Motion to appoint Council Member George E. Price as
Mayor.

Motion Failed by a vote of 2-3, Council Member Jeffrey J. Giba,
Council Member Dr. Yxstian A. Gutierrez and Mayor Jesse L. Molina

opposed.

Roll Call for Motion to appoint Mayor Jesse L. Molina as Mayor

Passed by a vote of 3-2, Council Member D. LaDonna Jempson and
Council Member George E. Price opposed.

Mayor Jesse Molina was appointed as Mayor by a 3-2 vote.

MINUTES
December 9, 2014
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The City Clerk opened the nomination for Mayor Pro Tem.

Council Member D. LaDonna Jempson nominated Council Member
George Price.

Mayor Jesse Molina nominated Council Member Jeffrey Giba.

Council Member Jeffrey Giba nominated Council Member Yxstian
Gutierrez.

Motion to close nomination by m/Council member Jeffrey J. Giba,
s/Council Member Dr. Yxstian A. Gutierrez

Passed by a vote of 5-0.

Roll Call for Motion to appoint Council Member George E. Price as
Mayor Pro Tem

Motion Failed by a vote of 2-3, Council Member Jeffrey J. Giba,
Council Member Dr. Yxstian A. Gutierrez and Mayor Jesse L. Molina

opposed.

Roll Call for Motion to appoint Council Member Jeffrey J. Giba as
Mayor Pro Tem

Motion Failed by a vote of 2-3, Council Member Jeffrey J. Giba,
Council Member Dr. Yxstian A. Gutierrez, and Council Member D.
LaDonna Jempson opposed.

Roll Call for Motion to appoint Council Member Dr. Yxstian A.
Gutierrez as Mayor Pro Tem

Passed by a vote of 3-2, Council Member D. LaDonna Jempson and
Council Member George E. Price opposed.

Council Member Dr. Yxstian A. Gutierrez was appointed as Mayor Pro
Tem by a 3-2 vote.

PUBLIC COMMENTS ON ANY SUBJECT NOT ON THE AGENDA UNDER THE
JURISDICTION OF THE CITY COUNCIL

Matthew Taylor
1. Moving the City forward

Ruthie Goldkorn
1. Public Hearing on Reche Vista project

MINUTES
December 9, 2014
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Scott Heveran
1. Recall
2. Ethics Committee

Daryl Terrell
1. New business

Eduardo Gomez
1. Election/recall
2. Jobs

Manuel Sanchez
1. Working together

Eric Romero
1. Recall/Working together to move forward
2. Congratulated new Council Members

Luz Hernandez
1. Congratulated new Council Members
2. Recall/working together

Enrique Puente
1. Congratulated new Council Members
2. Working together

Angelica Prieto
1. Congratulated new Council Members
2. Moving forward

Geoffrey Basco
1. More jobs/more income

Jesse Sida
1. Jobs/World Logistics Center

Guadalupe Arrizon

1. Congratulated new Council Members

2. Turkey give-away event

3. Betterment of the community/World Logistics Center

Steven Quinteros
1. Projects in the city

-18-
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Gissel Serrano
1. Congratulated new Council Members
2. Jobs/World Logistics Center

Graciela Fernandez
1. Jobs in Moreno Valley

Moises Reza
1. Congratulated new Council Members
2. Work/safe place to live

Marylinda Reza
1. Congratulated new Council Members
2. Youth and the future

Monica Coronel
1. Jobs

Elsa Coulter
1. Tuning Sounds

Luis Mojica

1. Congratulations to new Council Members
2. Tuning Sounds

3. Unite as one City

Steven Medina
1. Turkey give-away event
2. Congratulated new Council Members

Aberto Mendoza
1. Youths

Denise Perez
1. Youths
2. Development in the City

Jessica Reza

1. Thanked outgoing Council Members and congratulated the new Council
Members

2. Working together

3. Turkey give-away event

Craig Givens (Concerned Citizens of Moreno Valley)
1. Investigation
2. Businesses in Moreno Valley

MINUTES
December 9, 2014
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Curtis Gardner (Concerned Citizens of Moreno Valley)
1. Congratulated new Council Members
2. Election

Jeffrey Clayton (Moreno Valley Progress)

1. New city leadership/congratulated new Council Members
2. Jobs

3. Turkey give-away event

Christopher Baca
1. Congratulations to Council Members
2. Recalls

Emil Dragovich Jr.
1. Next Door program
2. Services and opportunities for youth

Deanna Reeder

1. Election

2. Audience decorum in the Council Chamber
3. Turkey give-away event

Louise Palomarez
1. Recalls

2. Youths

3. Jobs

Tom Jerele Sr.

1. Recall

2. Turkey give-away event

3. Moreno Valley Wind Symphony

Jaime Moreno
1. Congratulations to new Council Members
2. Council as public servants

Davina Vithayavong

1. Congratulations to new Council Members
2. Working together/jobs

3. Turkey give-away event

Ana Cervantes
1. Congratulations to new Council Members
2. Jobs/World Logistic Center

MINUTES
December 9, 2014
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Elmina Callender
1. City addressing problem/noise

Madeline Lopez
1. Congratulated Council Members
2. Working together/unity

Elizabeth Ramirez
1. Congratulated new Council Members
2. Jobs

Jackie Jempson
1. Jobs

JOINT CONSENT CALENDARS (SECTIONS A-D)

Mayor Molina opened the agenda items for the Consent Calendars for
public comments; there being none, public comments were closed.

A. CONSENT CALENDAR-CITY COUNCIL

A.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

A.2 MINUTES - REGULAR MEETING OF NOVEMBER 18, 2014 (Report of:
City Clerk's Department)

Recommendation:
Approve as submitted.

A.3 AUTHORIZE THE AWARD OF THE CONSTRUCTION CONTRACT TO
HILLCREST CONTRACTING FOR HEACOCK STREET WIDENING
IMPROVEMENTS FROM SAN MICHELE ROAD TO PERRIS VALLEY
STORM DRAIN LATERAL A
PROJECT NO. 801 0027 70 77
(Report of: Public Works Department)

Recommendations

1. Award the construction contract to Hillcrest Contracting, 1467 Circle
City Drive, Corona, CA 92879, the lowest responsible bidder, for the
Heacock Street Widening Improvements from San Michele Road to
Perris Valley Storm Drain Lateral A Project.

2. Authorize the City Manager to execute a contract with Hillcrest

MINUTES
December 9, 2014
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A4

A5

A.6

Item No. A.2

Contracting.

3.  Authorize the issuance of a Purchase Order to Hillcrest Contracting,
for the amount of $1,538,634.72 ($1,373,781 bid amount plus 12%
contingency) when the contract has been signed by all parties.

4. Authorize the Public Works Director/City Engineer to execute any
subsequent related minor change orders to the contract with Hillcrest
Contracting up to, but not exceeding, the 12% contingency amount
of $164,853.72, subject to the approval of the City Attorney.

5. Appropriate $24,000 from the unencumbered Measure A fund
balance to Heacock Street Widening Improvements from San
Michele Road to Perris Valley Storm Drain Lateral A (Account No.
2001-70-77-80001-720199) to cover the cost of bid items and
administrative costs which are not Transportation Uniform Mitigation
Fee reimbursable expenses.

ACCEPTANCE OF THE FISCAL YEAR 2014 HOMELAND SECURITY
GRANT PROGRAM (HSGP) AWARD
(Report of: Fire Department)

Recommendations

1. Accept the Fiscal Year 2014 Homeland Security Grant Program
(HSGP) award of $31,688 from the Riverside County Fire Office of
Emergency Services.

2. Increase revenue and expenditures for the Emergency Management
Grant Fund 2503 by $4,584.

AMENDMENT NO. 2 - COOPERATION AGREEMENT BETWEEN THE
RIVERSIDE COUNTY FLOOD CONTROL & WATER CONSERVATION
DISTRICT, THE CITY OF MORENO VALLEY AND CITY AS SUCCESSOR
AGENCY FOR THE COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF MORENO VALLEY

(Report of: Public Works Department)

Recommendation:

Approve Amendment No. 2 for the Cooperation Agreement between the
Riverside County Flood Control and Water Conservation District
(“District”), the City of Moreno Valley (“City”) and City as Successor
Agency for the Community Redevelopment Agency of the City of Moreno
Valley (“Agency”), and authorize the Mayor acting in both capacities, to
execute Amendment No. 2.

RECEIPT OF QUARTERLY INVESTMENT REPORT — QUARTER ENDED
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SEPTEMBER 30, 2014
(Report of: Financial & Management Services Department)

Recommendation:
Receive and file the Quarterly Investment Report for quarter ended
September 30, 2014, in compliance with the City’s Investment Policy.

A.7 SUPPLEMENTAL LAW ENFORCEMENT SERVICES FUND (SLESF)
EXPENDITURE PLAN FOR FY 2014-15
(Report of: Financial & Management Services Department)

Recommendations
1. Approve the Supplemental Law Enforcement Services Fund
(SLESF) Expenditure Plan for FY 2014-15.

2. Approve a decrease of $5,804 to the SLESF Grant Fund FY 2014-15
revenue budget (account 2410-60-69-76012-486000) to reflect the
total FY 2014-15 allocation of $319,196.

3. Approve a decrease of $5,804 to the SLESF Grant Fund FY 2014-15
expenditure budget (account 2410-60-69-76012-620320) to reflect
the FY 2014-15 planned expenditure of $319,196.

A.8 COMPREHENSIVE ANNUAL FINANCIAL REPORT FOR FISCAL YEAR
ENDED JUNE 30, 2014
(Report of: Financial & Management Services Department)

Recommendation:
Receive and file the Comprehensive Annual Financial Report for the fiscal
year that ended June 30, 2014.

A.9 AUTHORIZATION TO AWARD AGREEMENT FOR PROFESSIONAL
CONSULTANT DESIGN SERVICES TO TRANSPORTATION & ENERGY
SOLUTIONS, INC., FOR THE ITS DEPLOYMENT PHASE 1B AND
DYNAMIC MESSAGE BOARDS PROJECTS
PROJECT NOS. 808 0015 AND 808 0016
(Report of: Public Works Department)

Recommendations

1. Approve the Agreement for Professional Consultant Services with
Transportation & Energy Solutions, Inc., to provide design services
for the ITS Deployment Phase 1B and Dynamic Message Boards
projects.

2.  Authorize the City Manager to execute the Agreement for
Professional Consultant Services with Transportation & Energy
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Item No. A.2

Solutions, Inc.

3.  Authorize issuance of a Purchase Order to Transportation & Energy
Solutions, Inc. in the amount of up to but not to exceed $265,043
once the Agreement has been signed by all parties.

ACCEPTANCE OF CYCLE 1 ACTIVE TRANSPORTATION PROGRAM
(ATP) GRANT AND FUNDING APPROPRIATION FOR THE CITYWIDE
SAFE ROUTES TO SCHOOL PEDESTRIAN FACILITY IMPROVEMENTS
PROJECT

(Report of: Public Works Department)

Recommendations

1. Accept the California Active Transportation Program (ATP) Cycle 1
grant award of up to $1,640,000 in funds for the Citywide Safe
Routes to School Pedestrian Facility Improvements project.

2. Authorize the Chief Financial Officer to appropriate $1,640,000 as
revenue and expense in the Capital Projects Reimbursements fund
(Fund 2301), and $95,000 as expense in the Measure A Fund (Fund
2001) for the Citywide Safe Routes to School Pedestrian Facility
Improvements project.

3. Amend the Fiscal Year 2014/2015 Adopted Capital Improvement
Plan to include the Citywide Safe Routes to School Pedestrian
Facility Improvements project as a funded project.

PURSUANT TO LANDOWNER PETITION, ANNEX ASSESSOR’S
PARCEL NUMBERS 481-250-002 AND 481-250-003 INTO COMMUNITY
FACILITIES DISTRICT NO. 2014-01 (MAINTENANCE SERVICES)—
AMENDMENT NO. 1

(Report of: Financial & Management Services Department)

Recommendation:

As the legislative body of Community Facilities District No. 2014-01
(Maintenance Services) approve and adopt Resolution No. 2014-97. A
Resolution of the City Council of the City of Moreno Valley, California,
Ordering the Annexation of Territory to City of Moreno Valley Community
Facilities District No. 2014-01 (Maintenance Services) and Approving an
Amended Map for said District.

PA14-0021 (PM 36752) — APPROVE PARCEL MAP AND ACCEPT THE
AGREEMENT AND SECURITY FOR PUBLIC IMPROVEMENTS.
DEVELOPER — CP MORENO VALLEY DPSS, LLC, RANCHO CORDOVA,
CA 95670

(Report of: Public Works Department)
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Recommendations

1. Approve Parcel Map 36752 for PA14-0021, authorize the City Clerk
to sign the map and transmit map to the County Recorder’s Office for
recordation.

2. Accept the Agreement and Security for Public Improvements for CP
Moreno Valley DPSS, LLC.

3. Authorize the Mayor to execute the Agreement.

4, Direct the City Clerk to forward the signed Agreement to the County
Recorder’s Office for recordation.

5.  Authorize the City Engineer to execute any future time extension
amendments to the agreement, subject to City Attorney approval, if
the required public improvements are not completed within said
timeframe.

A.13 PA13-0012 (PM 36463) HARBOR FREIGHT TOOLS EXPANSION
LOCATED AT 23400 CACTUS AVENUE - APPROVE PARCEL MAP
36463 BOUNDED BY FREDERICK STREET, BRODIAEA AVENUE,
GRAHAM STREET AND CACTUS AVENUE
DEVELOPER - RIDGE MORENO VALLEY, LLC, IRVINE, CA 92612.
OWNER - IIT INLAND EMPIRE LOGISTICS CENTER LP, NEWPORT
BEACH, CA 92660
(Report of: Public Works Department)

Recommendations
1. Approve Parcel Map 36463 for PA13-0012.

2. Authorize the City Clerk to sign the map and transmit map to the
County Recorder’s Office for recordation.

A.14 ADOPT RESOLUTIONS APPROVING THE TRANSFER OF TITLES
FROM PROPERTIES OF THE FORMER COMMUNITY
REDEVELOPMENT AGENCY TO THE CITY OF MORENO VALLEY AND
AUTHORIZE THE CITY CLERK TO ACCEPT AND CONSENT TO THE
DEEDS OR GRANTS OF THE PROPERTIES
(Report of: Financial & Management Services Department)

Recommendations

1. Adopt Resolution No. SA 2014-05. A Resolution of the City Council
of the City of Moreno Valley Serving as Successor Agency for the
Community Redevelopment Agency of the City of Moreno Valley,
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California, Approving the Transfer of Titles of the Conference and
Recreation Center Property and the Property Located at Cactus
Avenue and Day Street from the Former Community Redevelopment
Agency to the City of Moreno Valley.

2.  Adopt Resolution No. 2014-98. A Resolution of the City Council of
the City of Moreno Valley, California, Authorizing the City Clerk to
Accept and Consent to the Deeds or Grants for the Conference and
Recreation Center Property and the Property Located at Cactus
Avenue and Day Street being Transferred to the City of Moreno
Valley from the Former Community Redevelopment Agency as
Assigned to the Successor Agency for the Community
Redevelopment Agency of the City of Moreno Valley.

3.  Authorize the Executive Director or their assignee to execute quit
claim deeds and to direct staff to take the necessary action to record
the fully-executed deeds.

Adopt Resolution No. SA 2014-05. A Resolution of the City Council of
the City of Moreno Valley Serving as Successor Agency for the
Community Redevelopment Agency of the City of Moreno Valley,
California, Approving the Transfer of Titles of the Conference and
Recreation Center Property and the Property Located at Cactus
Avenue and Day Street from the Former Community Redevelopment
Agency to the City of Moreno Valley.

Adopt Resolution No. 2014-98. A Resolution of the City Council of the
City of Moreno Valley, California, Authorizing the City Clerk to Accept
and Consent to the Deeds or Grants for the Conference and
Recreation Center Property and the Property Located at Cactus
Avenue and Day Street being Transferred to the City of Moreno Valley
from the Former Community Redevelopment Agency as Assigned to
the Successor Agency for the Community Redevelopment Agency of
the City of Moreno Valley.

Authorize the Executive Director or their assignee to execute quit
claim deeds and to direct staff to take the necessary action to record
the fully-executed deeds. by m/Council Member Dr. Yxstian A.
Gutierrez, s/Council Member D. LaDonna Jempson

Passed by a vote of 4-1, Council Member Jeffrey J. Giba opposed.

A RESOLUTION AUTHORIZING THE SUBMITTAL OF AN APPLICATION
TO THE CALIFORNIA DEPARTMENT OF WATER RESOURCES FOR
THE 2014 WATER-ENERGY GRANT

(Report of: Financial & Management Services Department)

MINUTES
December 9, 2014

-26-



Recommendation:

Adopt Resolution No. 2014-98. A Resolution of the City Council of the City
of Moreno Valley, California, Authorizing the Submittal of an Application to
the California Department of Water Resources for the 2014 Water-Energy
Grant.

A.16 RECEIVE THE ANNUAL REPORT ON DEVELOPMENT IMPACT FEES
FOR FISCAL YEAR 2013-14
(Report of: Financial & Management Services Department)

Recommendations
1. Approve and accept the Annual Report on Development Impact Fees
in compliance with California Government Code Section 66006.

2. Approve the finding that staff has demonstrated a continuing need to
hold unexpended Development Impact Fees.

A.17 AUTHORIZATION TO ACCEPT A $25,000 GRANT FROM THE
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL, “MINOR
DECOY/SHOULDER TAP PROGRAM”

(Report of: Police Department)

Recommendations

1. Authorization for the Police Department to accept a $25,000 grant
from the Department of Alcoholic Beverage Control (ABC), to
conduct Minor Decoy/Shoulder Tap programs, for the period
beginning October 1, 2014, and ending September 30, 2015.

2. Authorize all Police Department personnel overtime costs associated
with this grant be directly billed to the Riverside County Sheriff's
Department Grant Unit that will manage and reconcile the funds for
this grant. All reimbursement funds will be sent directly to the
Sheriff's Department and will not affect the City revenue or expense
budgets. No appropriations or expenditures will be encumbered by
the City, and the Police Department is not requesting a change to
Police revenue or expense budgets for FY2014/2015.

B. CONSENT CALENDAR-COMMUNITY SERVICES DISTRICT

B.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

B.2 MINUTES - REGULAR MEETING OF NOVEMBER 18, 2014 (Report of:
City Clerk's Department)

Recommendation:
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Approve as submitted.
C. CONSENT CALENDAR - HOUSING AUTHORITY

C.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

C.2 MINUTES - REGULAR MEETING OF NOVEMBER 18, 2014 ( (Report of:
City Clerk's Department)

Recommendation:
Approve as submitted.

D. CONSENT CALENDAR - BOARD OF LIBRARY TRUSTEES

D.1 ORDINANCES - READING BY TITLE ONLY
Recommendation: Waive reading of all Ordinances.

D.2 MINUTES - REGULAR MEETING OF NOVEMBER 18, 2014 (Report of:
City Clerk's Department)

Recommendation:
Approve as submitted.

Motion to Approve Joint Consent Calendar Iltems A.1 through D.2 with
the exception of Items A.2, B.2, C.2 and D.2, and A.14 (which was
pulled for separate action). by m/Council Member George E. Price,
s/Council Member Jeffrey J. Giba

Passed by a vote of 5-0.

E. PUBLIC HEARINGS

E.1 PUBLIC HEARING TO COLLECT COMMUNITY NEEDS COMMENTS
AND ADOPTION OF FY 2015-2016 CDBG AND HOME PROGRAM
OBJECTIVES AND POLICIES
(Report of: Financial & Management Services Department)

Recommendations That the City Council:

1. Conduct a Public Hearing to allow for the community to comment on
the needs of low-and-moderate income residents in Moreno Valley,
including the CDBG Target Areas.

2. Approve the proposed CDBG and HOME Program Objectives and
Policies for the 2015-2016 Program Year.
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Council Member George Price recused himself due to the fact that he is
sitting on the Board of Directors of the Salvation Army that receives CDBG
funding.

Mayor Jesse Molina opened the public testimony portion of the public
hearing; there being none, public testimony was closed.

Approve the proposed CDBG and HOME Program Obijectives and
Policies for the 2015-2016 Program Year as verbally amended to
change priority ranking order under the Public Service Objective by
placing priority number 5 (Free /Low-Cost Programs for School-Aged
Youth) before priority number 4 (Programs offering Low-Cost
Transportation). by m/Council Member Dr. Yxstian A. Gutierrez,
s/Council Member Jeffrey J. Giba

Passed by a vote of 3-1-1, Council Member D. LaDonna Jempson
opposed, Council Member George Price recused himself.

E.2 PUBLIC HEARING TO ADOPT SUBSTANTIAL AMENDMENT #2 TO THE
2014-15 ANNUAL ACTION PLAN AFFECTING THE COMMUNITY
DEVELOPMENT BLOCK GRANT PROGRAM (CDBG)

(Report of: Financial & Management Services Department)

Recommendations That the City Council:
1. Conduct a Public Hearing to allow public comment on the proposed
Substantial Amendment for CDBG.

2. Review and adopt the proposed Substantial Amendment to the FY
2014/15 Annual Action Plan.

3. Approve the necessary Revenue and Expense Appropriations and
authorize the Chief Financial Officer/City Treasurer to process the
adjustments.

4.  Authorize the City Manager to reallocate grant funds between HUD-
approved grant activities and to execute the necessary agreements
for approved grant activities.

Mayor Jesse Molina opened the public testimony portion of the public
hearing; there being none, public testimony was closed.

Review and adopt the proposed Substantial Amendment to the FY
2014/15 Annual Action Plan.

Approve the necessary Revenue and Expense Appropriations and
authorize the Chief Financial Officer/City Treasurer to process the
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E.3

adjustments.

Authorize the City Manager to reallocate grant funds between HUD-
approved grant activities and to execute the necessary agreements
for_approved grant activities. by m/Council Member Dr. Yxstian A.
Gutierrez, s/Council Member Jeffrey J. Giba

Passed by a vote of 5-0.

A PUBLIC HEARING FOR THE PROLOGIS EUCALYPTUS INDUSTRIAL
PARK PROJECT AND RELATED ENVIRONMENTAL IMPACT REPORT.
THE PROJECT PROPOSES A GENERAL PLAN AMENDMENT FOR
APPROXIMATELY 33 ACRES AND A ZONE CHANGE FOR
APPROXIMATELY 84 ACRES. THE LAND USE CHANGES ARE
REQUIRED FOR DEVELOPMENT OF FOUR WAREHOUSE
DISTRIBUTION BUILDINGS TOTALING 1,529,498 SQUARE FEET. THE
DEVELOPER ALSO PROPOSES TENTATIVE PARCEL MAP NO. 35679
TO SUBDIVIDE THE PROJECT SITE INTO FIVE PARCELS. A GENERAL
PLAN AMENDMENT IS ALSO REQUIRED FOR PROPOSED CHANGES
TO THE CITY’S GENERAL PLAN CIRCULATION ELEMENT AND THE
MASTER PLAN OF TRAILS. THE SITE IS LOCATED SOUTH OF STATE
ROUTE 60 AND EAST OF THE MORENO VALLEY AUTO MALL, AT FIR
AVENUE (FUTURE EUCALYPTUS AVENUE) AND BETWEEN PETTIT
STREET AND THE QUINCY CHANNEL. THE APPLICANT IS PROLOGIS.
(CONTINUED FROM OCTOBER 14, 2014)

(Report of: Community & Economic Development Department)

Recommendations That the City Council:
Continue this item to the City Council meeting of January 27, 2015.

Continue this item to the City Council meeting of January 27, 2015 (at
the request of the applicant). by m/Council Member George E. Price,
s/D. Council Member LaDonna Jempson

Passed by a vote of 5-0.

F. ITEMS REMOVED FROM CONSENT CALENDARS FOR DISCUSSION OR
SEPARATE ACTION

Iltem A.14 was discussed under Section F.

G. REPORTS

G.1

Item No. A.2

PUBLIC MEETING REGARDING THE NPDES MAIL BALLOT
PROCEEDINGS TO APPROVE THE MAXIMUM RESIDENTIAL
REGULATORY RATE FOR CV COMMUNITIES AND THE MAXIMUM

MINUTES
December 9, 2014

-30-



COMMERCIAL REGULATORY RATE FOR PSIP INTEGRA MORENO
VALLEY, LLC AND WOODHAVEN DEVELOPERS, INC.
DEVELOPMENTS

(Report of: Financial & Management Services Department)

Recommendations That the City Council:

Accept public comments regarding the mail ballot proceedings for: 1)
APNs 478-090-007, 478-090-036, 478-100-009, 478-100-010, and 478-
100-034 for approval of the NPDES maximum residential regulatory rate to
be applied to the property tax bill; 2) APNs 297-140-037, 297-140-038,
297-140-039, 297-140-040, 297-140-041, and 297-140-042 for approval of
the NPDES maximum commercial regulatory rate to be applied to the
property tax bill; and 3) APN 292-100-010 for approval of the NPDES
maximum commercial regulatory rate to be applied to the property tax bill.

Mayor Jesse Molina opened the agenda item for public comments; there
being none, public comments were closed.

No action required.

G.2 APPOINTMENT TO THE JULY 4TH ADVISORY BOARD (TEENAGE
MEMBER)
(Report of: City Clerk Department)

Recommendations That the City Council:

1. Appoint Brian McMillian to the July 4th Advisory Board as a teenage
member for a term expiring July 31, 2017, or until high school
graduation, whichever comes first; or

2. If an appointment is not made, declare the position vacant and
authorize the City Clerk to re-notice the position as vacant and carry
over the current application for reconsideration of appointment at a
future date.

Mayor Jesse Molina opened the agenda item for public comments; there
being none, public comments were closed.

Appoint Brian McMillian to the July 4th Advisory Board as a teenage
member for a term expiring July 31, 2016, or until high school
graduation, whichever comes first. by m/Council Member Jeffrey J.
Giba, s/Council Member Dr. Yxstian A. Gutierrez

Passed by a vote of 5-0.

G.3 DECLARING INTENTION TO PROVIDE FOR FUTURE ANNEXATION OF
TERRITORY TO CITY OF MORENO VALLEY COMMUNITY FACILITIES
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DISTRICT NO. 2014-01 (MAINTENANCE SERVICES) AND TO AMEND
AND RESTATE THE RATE AND METHOD OF APPORTIONMENT FOR
THE DISTRICT TO DESIGNATE TAX RATE AREAS NO. LM-02 AND SL-
02 AND REVISE THE RATE STRUCTURE FOR TAX RATE AREA NO.
LM-01

(Report of: Financial & Management Services Department)

Recommendations That the City Council:

Adopt Resolution No. 2014-100. A Resolution of the City Council of the
City of Moreno Valley, California, Declaring its Intention to Provide for
Future Annexation of Territory to City of Moreno Valley Community
Facilities District No. 2014-01 (Maintenance Services) and to Amend and
Restate the Rate and Method of Apportionment for the District to
Designate Tax Rate Areas No. LM-02 and SL-02 and Revise the Rate
Structure for Tax Rate Area No. LM-01.

Mayor Jesse Molina opened the agenda item for public comments; there
being none, public comments were closed.

Adopt Resolution No. 2014-100. A Resolution of the City Council of
the City of Moreno Valley, California, Declaring its Intention to
Provide for Future Annexation of Territory to City of Moreno Valley
Community Facilities District No. 2014-01 (Maintenance Services) and
to Amend and Restate the Rate and Method of Apportionment for the
District to Designate Tax Rate Areas No. LM-02 and SL-02 and Revise
the Rate Structure for Tax Rate Area No. LM-01. by m/Council
Member George E. Price, s/Council Member D. LaDonna Jempson

Passed by a vote of 5-0.

Motion to amend previous motion by adding that the public hearing
will be held January 27, 2015 (not January 13, 2015). by m/Council
Member George E. Price, s/Council Member Jeffrey J. Giba

Passed by a vote of 5-0.

FISCAL YEAR 2013/14 YEAR-END BUDGET REVIEW AND FISCAL
YEAR 2014/15 FIRST QUARTER BUDGET REVIEW
(Report of: Financial & Management Services Department)

Recommendations That the City Council:
1. Receive and file the Fiscal Year 2013/14 year-end budget review

2. Receive and file the Fiscal Year 2014/15 first quarter budget review

3. Approve the Position Control Roster.  Specific positions are
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discussed within this staff report and listed on Attachment 3 to this
staff report.

Mayor Jesse Molina opened the agenda item for public comments; there
being none, public comments were closed.

Continued PowerPoint Presentations for Recommendations Nos. 1 and 2
to December 16, 2014 Study Session.

Approve the Position Control Roster. Specific positions are
discussed within this staff report and listed on Attachment 3 to the
staff report. by m/Council Member George E. Price, s/Council Member
Jeffrey J. Giba

Passed by a vote of 5-0.

G.5 CITY MANAGER'S REPORT (Informational Oral Presentation - not for
Council action)

None

G.6 CITY ATTORNEY'S REPORT (Informational Oral Presentation - not for
Council action)

None
H. LEGISLATIVE ACTIONS
H.1 ORDINANCES - 1ST READING AND INTRODUCTION - NONE

H.2 ORDINANCES - 2ND READING AND ADOPTION

H.2.1 ADOPT ORDINANCE NO. 886. AN ORDINANCE OF THE CITY
COUNCIL OF THE CITY OF MORENO VALLEY, CALIFORNIA,
APPROVING PA14-0054 (CHANGE OF ZONE) CHANGING THE
ZONING FROM RESIDENTIAL 20 (R20) TO RESIDENTIAL 30 (R30)
ON FOUR PARCELS APPROXIMATELY 13.9 ACRES (APNS: 291-
050-003, 291-050-004, 291-050-012 AND 291-050-013) LOCATED
AT THE SOUTHEAST CORNER OF BOX SPRINGS ROAD AND
CLARK  STREET (RECEIVED FIRST READING AND
INTRODUCTION ON OCTOBER 28, 2014 BY A 3-0-1 VOTE,
STEWART ABSENT) (Report of: Community & Economic
Development Department)

Recommendations That the City Council:
ADOPT Ordinance No. 886. An Ordinance of the City Council of the City of
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Moreno Valley, California, Approving PA14-0054 (Change of Zone)
changing the zoning from Residential 20 (R20) to Residential 30 (R30) on
four parcels approximately 13.9 acres (APNS: 291-050-003, 291-050-004,
291-050-012 and 291-050-013) Located at the southeast corner of Box
Springs Road and Clark Street.

Mayor Jesse Molina opened the agenda item for public comments; there
being none, public comments were closed.

ADOPT Ordinance No. 886. An Ordinance of the City Council of the
City of Moreno Valley, California, Approving PA14-0054 (Change of
Zone) changing the zoning from Residential 20 (R20) to Residential
30 (R30) on four parcels approximately 13.9 acres (APNS: 291-050-
003, 291-050-004, 291-050-012 and 291-050-013) Located at the
southeast corner of Box Springs Road and Clark Street. by m/Council
Member George E. Price, s/Council Member Dr. Yxstian A. Gutierrez

Passed by a vote of 5-0.

H.3 ORDINANCES - URGENCY ORDINANCES - NONE

H.4 RESOLUTIONS - NONE

CLOSING COMMENTS AND/OR REPORTS OF THE CITY COUNCIL,
COMMUNITY SERVICES DISTRICT, CITY AS SUCCESSOR AGENCY FOR THE
COMMUNITY REDEVELOPMENT AGENCY OR HOUSING AUTHORITY

Item No. A.2

Council Member Dr. Yxstian Gutierrez

1. Congratulated new Council Members

2. Is excited to be here; looking forward to working with the Council

2. Responded to speaker’'s comments - it's important to lower the disparity
between the jobs and the housing

3. Ethics committee - pretty good point

Council Member George Price

1. Congratulated new Council Members

2. Responded to speaker's comments regarding his vision for the city —
revenue growth, open and honest government, responsible growth and
public participation, the Council working together to make the City the best
City it can be; regarding education in Moreno Valley - graduation rates
have increased dramatically in the last years and it is going in the right
direction

3. Jobs in Fresno - Fresno is a major hub for oil and gas; process
controlling engineering companies are hiring for highly paid and
specialized specific jobs

4. Congratulated Gary Baugh for being selected tonight as President of
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Moreno Valley Unified School District Board of Education

5. Attended the State of the District, with staff and Council Member
Jempson, Mayor Pro Tem Gutierrez and Mayor Molina

6. Complimented the Rotary Club and the Salvation Army, which provided
Thanksgiving meals to the community

7. Received many invitations to events - March Field Air Museum holiday
event; City's Birthday party, Moreno Valley Symphony, Hispanic Chamber
installation dinner at Lake Perris; Cardinal Muncy event at the Tower;
hosted Coffee with the Council;, RCCD Foundation Chancellor holiday
reception in Riverside

8. Congratulated Animal Shelter for receiving $5,000 Rachael Ray award
9. Wished everyone happy holidays

Council Member Jeffrey Giba

1. Congratulated all Council Members

2. Thanked Renaissance Village for taking its time to bring his mother and
thanked his wife for support

3. Will work very diligently for the City; thanked staff for getting the agenda
together

4. Happy Holidays

Mayor Jesse Molina

1. Attended several events, including Tracy Vackar's swearing in at RCCD,
MVUSD State of the District, Moreno Valley's 30th Birthday, Memorial Day
ceremony

2. Read to children; enjoyed doing that

3. Thanked staff

Council Member LaDonna Jempson

1. Attended several events with Council Member Price

2. Attended December 1 Box Springs Water Board meeting, gaining some
momentum

3. Hopes that a press release on a Golden Bell award that the school is
being recognized for will be published in the Press

4. Will present certificate at Student of the Month tomorrow

5. Attended 30th anniversary celebration; attended December 5 Rising
Stars Business Academy, which deals with at risk youths

6. Encouraged everyone to participate in toy drives, adopting families

CLOSED SESSION - canceled

Mayor Jesse Molina adjourned the meeting in memory of Rick Teichert's
mom Mavis Teichert.
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ADJOURNMENT

There being no further business to conduct, the meeting was adjourned at 10:56
p.m. by unanimous informal consent.

Submitted by:

Jane Halstead, CMC

Secretary, Moreno Valley Community Services District

Secretary, City as Successor Agency for the Community Redevelopment Agency of
the City of Moreno Valley

Secretary, Moreno Valley Housing Authority

Secretary, Board of Library Trustees

Approved by:

Jesse Molina, Mayor

President, Moreno Valley Community Services District

Chairperson, City as Successor Agency for the Community Redevelopment Agency
of the City of Moreno Valley

Chairperson, Moreno Valley Housing Authority

Chairperson, Board of Library Trustees
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Report to City Council

TO: Mayor and City Council
FROM: Jane Halstead, City Clerk
AGENDA DATE: January 6, 2015

TITLE: CITY COUNCIL REPORTS ON REIMBURSABLE ACTIVITIES

RECOMMENDED ACTION

Recommendation:

1. Receive and file the Reports on Reimbursable Activities for the period of
November 12 — December 30, 2014.

Reports on Reimbursable Activities
November 12 — December 30, 2014

Council Member Date Meeting Cost
Victoria Baca None
Jeffrey J. Giba None

Dr. Yxstian A. Gutierrez | 12/12/14 | Hispanic Inland Empire Chamber of | $50.00
Commerce Holiday Installation Dinner Gala

D. LaDonna Jempson 12/10/14 | Student of the Month $15.00

Jesse L. Molina 12/2/114 | Moreno Valley Hispanic Chamber of | $10.00
Commerce Adelante

12/11/14 | APWA Southern California Chapter 15" | $60.00

Annual Awards Luncheon - 2014
Project of the Year
George E. Price 11/19/14 | Moreno Valley Chamber of Commerce | $15.00

Wake-Up Moreno Valley

12/5/14 | Moreno Valley Hispanic Chamber of | $50.00
Commerce Dinner and Awards Ceremony
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Wake-Up Moreno Valley

12/17/14 | Moreno Valley Chamber of Commerce | $15.00
Wake-Up Moreno Valley
Richard A. Stewart 11/19/14 | Moreno Valley Chamber of Commerce | $15.00

Prepared By:
Cindy Miller

Executive Assistant to the Mayor/City Council

Item No. A.3

Department Head Approval:
Jane Halstead
City Clerk
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Report to City Council

TO: Mayor and City Council
FROM: Ahmad R. Ansari, P.E., Public Works Director/City Engineer
AGENDA DATE: January 6, 2015

TITLE: AUTHORIZATION TO AWARD CONSTRUCTION CONTRACT TO
MARTINEZ CONCRETE, INC., FOR CYCLE 5 AMERICANS WITH
DISABILITIES ACT ACCESS RAMP IMPROVEMENTS AT
VARIOUS LOCATIONS
PROJECT NO. 801 0058

RECOMMENDED ACTION

Recommendations:

1.  Award the construction contract to Martinez Concrete, Inc., 920 W. Foothill Blvd.,
Azuza, CA 91702, the lowest responsible bidder, for the Cycle 5 ADA Access
Ramp Improvements at Various Locations Project.

2. Authorize the City Manager to execute a contract with Martinez Concrete, Inc.

3. Authorize the issuance of a Purchase Order to Martinez Concrete, Inc., for the
amount of $220,061.88 ($200,056.25 bid amount plus 10% contingency) when the
contract has been signed by all parties.

4. Authorize the Public Works Director/City Engineer to execute any subsequent
related minor change orders to the contract with Martinez Concrete, Inc. up to, but

not exceeding, the 10% contingency amount of $20,005.63, subject to the approval
of the City Attorney.

SUMMARY

This report recommends approval of an agreement with Martinez Concrete, Inc. to
construct the Cycle 5 ADA Access Ramp Improvements at Various Locations project.
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The project, which will enhance accessibility and safety for pedestrians and commuters,
is funded with Community Development Block Grant (CDBG) funds and has been
approved in the Fiscal Year (F/Y)2014/2015 Capital Improvement Plan (CIP).

DISCUSSION

On May 13, 2014, City Council approved an Annual Action Plan (2014/15) and various
projects to be addressed using CDBG funds. The Cycle 5 ADA Access Ramp
Improvements at Various Locations project is on the approved list.

The Planning Division of the Community and Economic Development Department
determined on July 3, 2014 that this project qualifies for a Class 1 Categorical
Exemption as defined in Section 15301(c) of the California Environmental Quality Act
(CEQA). The exemption applies to the minor alteration of existing public or private
facilities when the alteration involves negligible or no expansion of an existing use.
Because of the use of CDBG funds, this project also warrants review under the National
Environmental Policy Act. This project qualifies for a Categorical Exclusion pursuant to
24 Code of Federal Regulations (CFR) Part 58.35(a)(1), which applies to acquisition,
repair, improvement, reconstruction, or rehabilitation of public facilities and
improvements (other than buildings) when the facilities and improvements are in place
and will be retained in the same use without change in size or capacity of more than 20
percent. A Statutory Worksheet, required by NEPA, identified that this project will
require no mitigation for compliance with any listed statutes or authorities, nor will it
require any formal permit or license.

This project involves the construction of 29 access ramps at 14 intersections with all but
1 intersection (2 ramps) located within the City’s designated CDBG target area. The
sole location outside the CDBG target area qualifies under CFR 570.208 (2)(D)(ii)(A)
which states in part that an improvement “...that serves to remove material or
architectural barriers to the mobility or accessibility of elderly persons or adults meeting
the Bureau of Census’ Current Population Reports definition of ‘severely disabled’ will
be presumed to qualify...” This project will construct the 29 ramps according to current
City and Americans with Disabilities Act (ADA) Standards which are in accordance with
the City’s Public Right of Way Access Americans with Disabilities Act Transition Plan
(Plan). The construction is entirely grant funded and made possible by the U.S.
Department of Housing and Urban Development’'s (HUD) CDBG Program. The
construction will be completed by the end of April 2015.

The proposed work includes, but is not limited to, the construction or reconstruction of
access ramps, curb and gutter, retaining curb, sidewalk, installation of truncated domes,
relocation of street signs, replacement of pedestrian push buttons at intersections with
traffic signals, adjustment or replacement of pull boxes and sewer clean out, asphalt
concrete pavement removal and replacement, minor grading, removal and replacement
of thermoplastic striping and pavement markings, and replacement of traffic signal loop
detectors.
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The City’s endeavor is to ensure equal access to the public right-of-way (sidewalks,
curb ramps, pedestrian paths of travel, etc.) for pedestrians with disabilities by
identifying all areas of potential deficiency and by making necessary improvements. The
assignment of priorities for curb ramp, sidewalk and other construction and
reconstruction is intended to guide the selection of locations, to incorporate federal
guidance, and to address specific concerns of the local disability community.

In accordance with the goals and objectives of the Plan, the selected project locations
were evaluated and prioritized with Plan considerations and also to maximize the
benefit of grant funding. The project’s locations were prioritized according to the Plan’s
Priority Location tiers with 4 intersections falling under Tier 1 (Transit streets and
centers; local bus routes and bus stops) and 10 intersections falling under Tier 2 (public
facilities; City offices; libraries; schools and City parks). The chosen locations are
located within the proximity of schools, parks, or business centers with high
concentrations of pedestrian foot traffic, providing further benefit to City residents.

The Notice Inviting Bids was advertised for the subject project and formal bidding
procedures have been followed in conformance with Public Contract Code. The City
Clerk opened bids at 10:15 a.m. on December 15, 2014 for the project. Two (2) bids
were received as follows:

CONTRACTORS Verified Bid Amounts
1. Martinez Concrete, INC., AZUSA.........cciieviriineriierrinnssrarsnnnsnnn. $248,897.50
2. PTM General Engineering Services, Inc., Riverside..................... $435,803.00

The lowest responsible bidder was determined by comparing the cumulative total for all
bid items (Base Bid plus Alternate Bids A, B, C, and D), as stipulated in the Bidding
Documents. Staff has reviewed the bid of Martinez Concrete, Inc. and finds it to be the
lowest responsible bidder in possession of a valid license and bid bond. No outstanding
issues were identified through review of the references submitted by Martinez Concrete,
Inc. in their bid.

Following the bid opening, staff reviewed the alternate bids and available funding, and is
recommending the award of the Base Bid items, plus Alternate Bids A (Ramp Nos. 32
and 33) and B (Ramp Nos. 12 and 13). Staff is recommending issuance of a Purchase
Order to Martinez Concrete, Inc. for $220,061.88, which includes a 10% contingency.
The contingency of 10% is needed to account for any latent or unforeseen
circumstances encountered during construction. Unforeseen conditions may include
unsuitable soils or hazardous wastes which need to be properly processed and
removed. There also may be other conflicting appurtenance that will have to be
addressed during grading and excavation operations.

ALTERNATIVES

1. Approve and authorize the recommended actions as presented in this staff report.
This alternative will provide for the expenditure of CDBG funds by the end of April
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2015 and the construction of the Cycle 5 ADA Access Ramp Improvements. These
improvements will replace existing non-compliant ADA access ramps resulting in
improved accessibility.

2. Do not approve and authorize the recommended actions as presented in this staff
report. This alternative will delay the timely construction of the Cycle 5 ADA Access
Ramp Improvements and result in the loss of CDBG funding.

FISCAL IMPACT

The Cycle 5 ADA Access Ramp Improvements project is funded by CDBG funds (Fund
2512) for both the design and construction phases of the project and is included in the
F/Y 2014/2015 CIP. There is no impact to the General Fund.

Fiscal Year 2014/2015 PROJECT CONSTRUCTION BUDGET:
Community Development Block Grant Fund
GL Account No. 2512-70-77-80001-720199

Project NO. 801 0058 ......coooeiiieiieeeeeeeeeeeeeee ettt $260,000
[ 1o =1 TP TR PTRTTRRRURRRRPPPRRRIN $260,000
CONSTRUCTION RELATED COSTS:
Construction Costs (includes 10% contingenCy) .........coovveiiiiiiiiiiiiiiieeene $220,062
Construction Geotechnical Services (estimate)............o.ieiiiiiiiiiiiiiiiiieeeeee, $10,000
Construction Survey Services (eStimate) ... $5,000
Project Administration and Inspection (estimate) ..........ccooovvviiiiiiiiiiee e $15,000
Total Construction Related CoStS...........eeiiiiii e, $250,062
ANTICIPATED PROJECT SCHEDULE:
Award Construction Contract ..............ouuiiiiiiii i January 2015
Complete CoNSEIUCTION........ooeeei e April 2015

CITY COUNCIL GOALS

PUBLIC SAFETY:

Provide a safe and secure environment for people and property in the community,
control the number and severity of fire and hazardous material incidents, and provide
protection for citizens who live, work and visit the City of Moreno Valley.

PUBLIC FACILITIES AND CAPITAL PROJECTS:
Ensure that needed public facilities, roadway improvements, and other infrastructure
improvements are constructed and maintained.

POSITIVE ENVIRONMENT:
Create a positive environment for the development of Moreno Valley's future.
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ATTACHMENTS
Attachment 1: Location Map
Attachment 2: Agreement with Martinez Concrete, Inc.

Prepared By:
Clement Jimenez, P.E.
Senior Engineer

Concurred By:
Prem Kumar, P.E.
Deputy Public Works Director/Assistant City Engineer

43-

Department Head Approval:
Ahmad R. Ansari, P.E.
Public Works Director/City Engineer

Concurred By:
Richard Teichert
Chief Financial Officer/City Treasurer
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CITY OF MORENO VALLEY
Project No. 801 0058

Agreement No.

AGREEMENT

PROJECT NO. 801 0058

CYCLE 5 ADA ACCESS RAMP IMPROVEMENTS AT VARIOUS LOCATIONS

THIS Agreement, effective as of the date signed by the City of Moreno Valley by and between
the City of Moreno Valley, a municipal corporation, County of Riverside, State of California,
hereinafter called the "City" and Martinez Concrete, Inc., , hereinafter called the "Contractor."

That the City and the Contractor for the consideration hereinafter named, agree as follows:

1. CONTRACT DOCUMENTS. The Contract Documents consist of the following, which
are incorporated herein by this reference:

Governmental approvals, including, but not limited to, permits required for the Work
Any and all Contract Change Orders issued after execution of this Agreement

This Agreement

Addenda Nos. inclusive, issued prior to the opening of the Bids

Federal Provisions and Requirements

Any Federal Certifications, documentation and reports as required, including but not
limited to Contractor’s Certification on Federal Contract Requirements, Certification
of Nonsegregated Facilities, Certification of Equal Employment Opportunity, Race
and Ethnic Data Reporting Form.

City Special Provisions, including the General Provisions and Technical Provisions
Standard Specifications for Public Works Construction (“Greenbook”) — latest edition
in effect at the Bid Deadline, as modified by the City Special Provisions

Reference Specifications/Reference Documents other than those listed in paragraph
2, below.

Project Plans

City Standard Plans

Caltrans Standard Plans

Other Agency Standard Plans

» Eastern Municipal Water District (EMWD) Standard Plans

» Standard Plans for Public Works Construction (SPPWC/APWA)

The bound Bidding Documents

Contractor’s Labor and Materials Payment Bond

Contractor’s Faithful Performance Bond

Contractor’s Certificates of Insurance and Additional Insured Endorsements
Contractor’s Bidder’s Proposal, Subcontractor and Material Supplier Listing

nTmoow>

o

Erxs

AOTVOZ

In the event of conflict between any of the Contract Documents, the provisions placing a
more stringent requirement on the Contractor shall prevail. The Contractor shall provide the
better quality or greater quantity of Work and/or materials unless otherwise directed by City in
writing. In the event none of the Contract Documents place a more stringent requirement or

Standard Form of Agreement
00500-1
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greater burden on the Contractor, the controlling provision shall be that which is found in the
document with higher precedence in accordance with the above order of precedence.

2, REFERENCE DOCUMENTS. The following Reference Documents are not considered
Contract Documents and are made available to the Contractor for informational purposes:

NONE

3. SCOPE OF WORK. The Contractor shall perform and provide all materials, tools,
equipment, labor, and services necessary to complete the Work described in the Contract
Documents, except as otherwise provided in the Plans, Standard Specifications, or City Special
Provisions to be the responsibility of others.

4, PAYMENT.

4.1. Contract Price and Basis for Payment. In consideration for the Contractor’'s
full, complete, timely, and faithful performance of the Work required by the Contract Documents,
the City shall pay Contractor for the actual quantity of Work required under the Bid ltems
awarded by the City performed in accordance with the lump sum prices and unit prices for Bid
Iltems and Alternate Bid Items, if any, set forth the Bidder's Proposal submitted with the Bid.
The sum of the unit prices and lump sum prices for the Base Bid Iltems and Alternate Bid Items,
if any, awarded by the City is TWO HUNDRED THOUSAND FIFTY-SIX AND 25/100 Dollars
($200,056.25) (“Contract Price”). The Alternate Bid Items selected by the City and included in
the Contract are: A and B. It is understood and agreed that the quantities set forth in the
Bidder's Proposal for which unit prices are fixed are estimates only and that City will pay and
Contractor will accept, as full payment for these items of work, the unit prices set forth in the
Bidder’s Proposal multiplied by the actual number of units performed, constructed, or completed
as directed by the City Engineer.

4.2. Payment Procedures. Based upon applications for payment submitted by the
Contractor to the City, the City shall make payments to the Contractor in accordance with Article
9 of the Standard Specifications, as modified by Article 9 of the City Special Provisions.

4.3. Payment. Project grant funding requires the Contractor submit invoices,
including the final invoice, to the City on or before April 20, 2015.

5. CONTRACT TIME.

A. Contract Time. The Contract Time shall be determined in accordance with the
following:
Base Bid 35 Working Days
Alternate A 2.5 Working Days
Alternate B 2.5 Working Days
B. Initial Notice to Proceed. After the Agreement has been fully executed by the

Contractor and the City, the City shall issue the “Notice to Proceed to Fulfill Preconstruction
Requirements.” The date specified in the Notice to Proceed to Fulfill Preconstruction
Requirements constitutes the date of commencement of the Contract Time of Thirty-five (35)

Standard Form of Agreement
00500-2
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Working Days for the Base Bid and Forty (40) Working Days for the Base Bid plus All

Alternative Bids. The Contract Time includes the time necessary to fulfill preconstruction

requirements, and to complete construction of the Project (except as adjusted by subsequent
Change Orders).

The Notice to Proceed to Fulfill Preconstruction Requirements shall further specify that
Contractor must complete the preconstruction requirements within ten (10) Working Days after
the date of commencement of the Contract Time; this duration is part of the Contract Time.

Preconstruction requirements include, but are not limited to, the following:

» Submitting and obtaining approval of Traffic Control Plans

» Submitting and obtaining approval of critical required submittals

» Obtaining an approved no fee Encroachment Permit

» Notifying all agencies, utilities, residents, etc., as outlined in the Bidding Documents

If the City’s issuance of a Notice to Proceed to Fulfill Preconstruction Requirements is
delayed due to Contractor’s failure to return the fully executed Agreement and insurance and
bond documents within ten (10) Working Days after Contract award, then Contractor agrees to
the deduction of one (1) Working Day from the number of days to complete the Project for every
Working Day of delay in the City’s receipt of said documents. This right is in addition to and
does not affect the City’s right to demand forfeiture of Contractor’s Bid Security if Contractor
persistently delays in providing the required documentation.

C. Notice to Proceed with Construction. After all preconstruction requirements
are met and materials have been ordered in accordance with the Notice to Proceed to Fulfill
Preconstruction Requirements, the City shall issue the “Notice to Proceed with Construction,” at
which time the Contractor shall diligently prosecute the Work, including corrective items of
Work, day to day thereafter, within the remaining Contract Time.

6. LIQUIDATED DAMAGES AND CONTROL OF WORK.

6.1. Liquidated Damages. The Contractor and City (collectively, the “Parties”) have
agreed to liquidate damages with respect to Contractor’s failure to fulfill the preconstruction
requirements, and/or failure to complete the Work within the Contract Time. The Parties intend
for the liquidated damages set forth herein to apply to this Contract as set forth in Government
Code Section 53069.85. Contractor acknowledges and agrees that the liquidated damages are
intended to compensate the City solely for Contractor's failure to meet the deadline for
completion of the Work and will not excuse Contractor from liability from any other breach,
including any failure of the Work to conform to the requirements of the Contract Documents.

In the event that Contractor fails to fulfill the preconstruction requirements and/or fails to
complete the Work within the Contract Time, Contractor agrees to pay the City $500.00 per
Calendar day that completion of the Work is delayed beyond the Contract Time, as adjusted by
Contract Change Orders. The Contractor will not be assessed liquidated damages for delays
occasioned by the failure of the City or of the owner of a utility to provide for the removal or
relocation of utility facilities.

Standard Form of Agreement
00500-3
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The Contractor and City acknowledge and agree that the foregoing liquidated damages have

been set based on an evaluation of damages that the City will incur in the event of late

completion of the Work. The Contractor and City acknowledge and agree that the amount of

such damages are impossible to ascertain as of the date of execution hereof and have agreed

to such liquidated damages to fix the City’'s damages and to avoid later disputes. It is

understood and agreed by Contractor that liquidated damages payable pursuant to this

Agreement are not a penalty and that such amounts are not manifestly unreasonable under the
circumstances existing as of the date of execution of this Agreement.

It is further mutually agreed that the City will have the right to deduct liquidated damages
against progress payments or retainage and that the City will issue a Change Order or
Construction Change Directive and reduce the Contract Price accordingly. In the event the
remaining unpaid Contract Price is insufficient to cover the full amount of liquidated damages,
Contractor shall pay the difference to the City.

6.2. Owner is Exempt from Liability for Early Completion Delay Damages. While
the Contractor may schedule completion of all of the Work, or portions thereof, earlier than the
Contract Time, the Owner is exempt from liability for and the Contractor will not be entitled to an
adjustment of the Contract Sum or to any additional costs, damages, including, but not limited
to, claims for extended general conditions costs, home office overhead, jobsite overhead, and
management or administrative costs, or compensation whatsoever, for use of float time or for
Contractor’s inability to complete the Work earlier than the Contract Time for any reason
whatsoever, including but not limited to, delay cause by Owner or other Excusable
Compensable Delay. See Section 6-6 of the Standard Specifications and City Special
Provisions regarding compensation for delays.

6.3. Any work completed by the Contractor after the issuance of a Stop Work Notice
by the City shall be rejected and/or removed and replaced as specified in Section 2-11 of the
Special Provisions.

7. INSURANCE.

7.1. General. The Contractor shall procure and maintain at its sole expense and
throughout the term of this Agreement, any extension thereof, Commercial General Liability,
Automobile Liability, and Workers’ Compensation Insurance with such coverage limits as
described herein.

7.2. Additional Insured Endorsements. The Contractor shall cause the insurance
required by the Contract Document to include the City of Moreno Valley, the City Council and
each member thereof, the Moreno Valley Housing Authority (MVHA), and the Moreno Valley
Community Services District (CSD), and their respective officials, employees, commission
members, officers, directors, agents, employees, volunteers and representatives as an
additional insureds. For the Commercial General Liability coverage, said parties shall be named
as additional insureds utilizing either:

1. Insurance Services Office (“ISO”) Additional Insured endorsement CG 20
10 (11/85); or

Standard Form of Agreement
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2. ISO Additional Insured endorsement CG 20 10 (10/01) and Additional
Insured Completed Operations endorsement CG 20 37 (10/01); or

3. substitute endorsements providing equivalent coverage, approved by the
City.

The endorsements shall be signed by a person authorized by the insurer to bind coverage on its
behalf. The coverage shall contain no special limitations on the scope of protection afforded to
such additional insureds. Coverage for such additional insureds does not extend to liability to
the extent prohibited by Insurance Code Section 11580.4.

7.3. Waivers of Subrogation. All policies of insurance required by the Contract
Documents shall include or be endorsed to provide a waiver by the insurers of any rights of
recovery or subrogation that the insurers may have at any time against the City of Moreno
Valley, the City Council and each member thereof, the Moreno Valley Housing Authority
(MVHA), and the Moreno Valley Community Services District (CSD), and their respective
officials, employees, commission members, officers, directors, agents, employees, volunteers
and representatives.

7.4. Primary Coverage. All policies and endorsements shall stipulate that the
Contractor’s (and the Subcontractors’) insurance coverage shall be primary insurance as
respects the City of Moreno Valley, the City Council and each member thereof, the Moreno
Valley Housing Authority (MVHA), and the Moreno Valley Community Services District (CSD),
and their respective officials, employees, commission members, officers, directors, agents,
employees, volunteers and representatives, and shall be excess of the Contractor's (and its
Subcontractors’) insurance and shall not contribute with it.

7.5. Coverage Applies Separately to Each Insured and Additional Insured.
Coverage shall state that the Contractor’s (and its Subcontractors’) insurance shall apply
separately to each insured or additional insured against whom claim is made or suit is brought,
except with respect to the limits of the insurer’s liability. Coverage shall apply to any claim or
suit brought by an additional insured against a named insured or other insured.

7.6. Self-iInsurance. Any self-insurance (including deductibles or self-insured
retention in excess of $50,000) in lieu of liability insurance must be declared by Contractor and
approved by the City in writing prior to execution of the Agreement. The City’s approval of self-
insurance, if any, is within the City’s sole discretion and is subject to the following conditions:

1. Contractor must, at all times during the term of the Agreement and for a
period of at least one (1) year after completion of the Project and any
extension of the one-year correction guarantee period in accordance with
section 6-8.1 of the City Special Provisions, maintain and upon Owner’s
reasonable request provide evidence of:

(a) Contractor’s “net worth” (defined as “total assets” [defined as all
items of value owned by the Contractor including tangible items
such as cash, land, personal property and equipment and
intangible items such as copyrights and business goodwill]) minus
total outside liabilities must be reflected in a financial statement for

Standard Form of Agreement
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the prior fiscal year reflecting sufficient income and budget for

Contractor to afford at least one loss in an amount equal to the
amount of self-insurance;

(b) financial statements showing that Contractor has funds set
aside/budgeted to finance the self-insured fund (i.e., Contractor
has a program that fulfills functions that a primary insurer would
fill; and

(c) a claims procedure that identifies how a claim is supposed to be
tendered to reach the financing provided by the self-insured fund.

2. If at any time after such self-insurance has been approved Contractor
fails to meet the financial thresholds or otherwise fails to comply with the
provisions set forth in this Paragraph 7, at the option of the City:

(a) the Contractor shall immediately obtain and thereafter maintain
the third party insurance required under this Paragraph 7 and
otherwise on the terms required above; or

(b) the insurer shall reduce or eliminate such deductibles or self-
insured retention as respects the City, its officers, officials,
employees and volunteers; or

(c) the Contractor shall procure a bond guaranteeing payment of
losses and related investigation, claim administration, and defense
expenses.

7.7. Insurer Financial Rating. Insurance companies providing insurance hereunder
shall be rated A-:VII or better in Best's Insurance Rating Guide and shall be legally licensed and
qualified to conduct insurance business in the State of California.

7.8. Notices to City of Cancellation or Changes. Each insurance policy described
in this Paragraph 7 shall contain a provision or be endorsed to state that coverage will not be
cancelled without thirty (30) days’ prior written notice by certified or registered mail to the City
(this obligation may be satisfied in the alternative by requiring such notice to be provided by
Contractor’s insurance broker and set forth on its Certificate of Insurance provided to the City),
except that cancellation for non-payment of premium shall require (10) days prior written notice
by certified or registered mail. If an insurance carrier cancels any policy or elects not to renew
any policy required to be maintained by Contractor pursuant to the Contract Documents,
Contractor agrees to give written notice to the City at the address indicated on the first page of
the Agreement. Contractor agrees to provide the same notice of cancellation and non-renewal
to the City that is required by such policy(ies) to be provided to the First Named Insured under
such policy(ies). Contractor shall provide confirmation that the required policies have been
renewed not less than seven (7) days prior to the expiration of existing coverages and shall
deliver renewal or replacement policies, certificates and endorsements to the City Clerk within
fourteen (14) days of the expiration of existing coverages. Contractor agrees that upon receipt
of any notice of cancellation or alteration of the policies, Contractor shall procure within five (5)
days, other policies of insurance similar in all respects to the policy or policies to be cancelled or

Standard Form of Agreement
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altered. Contractor shall furnish to the City Clerk copies of any endorsements that are
subsequently issued amending coverage or limits within fourteen (14) days of the amendment.

7.9. Commercial General Liability. Coverage shall be written on an ISO
Commercial General Liability “occurrence” form CG 00 01 (10/01 or later edition) or equivalent
form approved by the City for coverage on an occurrence basis. The insurance shall cover
liability, including, but not limited to, that arising from premises operations, stop gap liability,
independent contractors, products-completed operations, personal injury, advertising injury, and
liability assumed under an insured contract. The policy shall be endorsed to provide the
Aggregate Per Project Endorsement ISO form CG 25 03 (11/85). Coverage shall contain no
contractors’ limitation or other endorsement limiting the scope of coverage for liability arising
from pollution, explosion, collapse, or underground (x, c, u) property damage. Contractor shall
provide Products/Completed Operations coverage to be maintained continuously for a minimum
of one (1) year after Final Acceptance of the Work, and any extension of the one-year
correction guarantee period in accordance with section 6-8.1 of the City Special Provisions.

Contractor shall maintain Commercial General Liability insurance with the following minimum
limits: $1,000,000 per occurrence / $2,000,000 aggregate / $2,000,000 products-completed
operations.

7.10. Business Automobile Liability. Coverage shall be written on ISO form CA 00
01 (12/93 or later edition) or a substitute form providing equivalent coverage for owned, hired,
leased and non-owned vehicles, whether scheduled or not, with $1,000,000 combined single
limit per accident for bodily injury and property damage. If necessary, the policy shall be
endorsed to provide contractual liability coverage.

7.11. Workers’ Compensation. Contractor shall comply with the applicable sections
of the California Labor Code concerning workers’ compensation for injuries on the job.
Compliance is accomplished in one of the following manners:

1. Provide copy of permissive self-insurance certificate approved by the
State of California; or
2. Secure and maintain in force a policy of workers’ compensation insurance

with statutory limits and Employer’s Liability Insurance with a minimal limit
of $1,000,000 per accident; or

3. Provide a “waiver” form certifying that no employees subject to the Labor
Code’s Workers’ Compensation provision will be used in performance of
this Contract.

7.12. Subcontractors’ Insurance. The Contractor shall include all Subcontractors as
insureds under its policies or shall furnish separate certificates and endorsements for each
Subcontractor. All coverages for Subcontractors shall be subject to all of the requirements
stated herein.

8. BONDS. The Contractor shall furnish a satisfactory Performance Bond meeting all
statutory requirements of the State of California on the form provided by the City. The bond
shall be furnished as a guarantee of the faithful performance of the requirements of the Contract
Documents as may be amended from time to time, including, but not limited to, liability for
delays and damages (both direct and consequential) to the City and the City’s Separate
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Contractors and consultants, warranties, guarantees, and indemnity obligations, in an amount
that shall remain equal to one hundred percent (100%) of the Contract Price.

The Contractor shall furnish a satisfactory Labor and Materials Payment Bond meeting all
statutory requirements of the State of California on the form provided by the City in an amount
that shall remain equal to one hundred percent (100%) of the Contract Price to secure payment
of all claims, demands, stop notices, or charges of the State of California, of material suppliers,
mechanics, or laborers employed by the Contractor or by any Subcontractor, or any person,
form, or entity eligible to file a stop notice with respect to the Work.

All bonds shall be executed by a California-admitted surety insurer. Bonds issued by a
California-admitted surety insurer listed on the latest version of the U.S Department of Treasury
Circular 570 shall be deemed accepted unless specifically rejected by the City. Bonds issued
by sureties not listed in Treasury Circular 570 must be accompanied by all documents
enumerated in California Code of Civil Procedure Section 995.660(a). The bonds shall bear the
same date as the Contract. The attorney-in-fact who executes the required bonds on behalf of
the surety shall affix thereto a certified and current copy of the power of attorney. In the event of
changes that increase the Contract Price, the amount of each bond shall be deemed to increase
and at all times remain equal to the Contract Price. The signatures shall be acknowledged by a
notary public. Every bond must display the surety’s bond number and incorporate the Contract
for construction of the Work by reference. The terms of the bonds shall provide that the surety
agrees that no change, extension of time, alteration, or modification of the Contract Documents
or the Work to be performed thereunder shall in any way affect its obligations and shall waive
notice of any such change, extension of time, alteration, or modification of the Contract
Documents. The surety further agrees that it is obligated under the bonds to any successor,
grantee, or assignee of the City.

Upon the request of any person or entity appearing to be a potential beneficiary of bonds
covering payment of obligations arising under the Contract, the Contractor shall promptly furnish
a copy of the bonds or shall authorize a copy to be furnished.

Should any bond become insufficient, or should any of the sureties, in the opinion of the City,
become non-responsible or unacceptable, the Contractor shall, within ten (10) Calendar Days
after receiving notice from the City, provide written documentation to the Satisfaction of the City
that Contractor has secured new or additional sureties for the bonds; otherwise the Contractor
shall be in default of the Contract. No further payments shall be deemed due or will be made
under Contract until a new surety(ies) qualifies and is accepted by the City.

Contractor agrees that the Labor and Materials Payment Bond and Faithful Performance Bond
attached to this Agreement are for reference purposes only, and shall not be considered a part
of this Agreement. Contractor further agrees that said bonds are separate obligations of the
Contractor and its surety, and that any attorney’s fee provision contained in any payment bond
or performance bond shall not apply to this Agreement. In the event there is any litigation
between the parties arising from the breach of this Agreement, each party will bear its own
attorneys’ fees in the litigation.

9. RECORDS. The Contractor and its Subcontractors shall maintain and keep books,
payrolls, invoices of materials, and Project records current, and shall record all transactions
pertaining to the Contract in accordance with generally acceptable accounting principles. Said
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books and records shall be made available to the City of Moreno Valley, Riverside County, the

State of California, the Federal Government, and to any authorized representative thereof for

purposes of audit and inspection at all reasonable times and places. All such books, payrolls,

invoices of materials, and records shall be retained for at least three (3) years after Final
Acceptance.

10. INDEMNIFICATION.

10.1. General. To the fullest extent permitted by law, the Contractor assumes liability
for and agrees, at the Contractor’'s sole cost and expense, to promptly and fully indemnify,
protect, hold harmless and defend (even if the allegations are false, fraudulent, or groundless),
the City of Moreno Valley, its City Council, the Moreno Valley Housing Authority (MVHA), and
the Moreno Valley Community Services District (CSD), and all of their respective officials,
officers, directors, employees, commission members, representatives and agents
(“Indemnitees”), from and against any and all claims, allegations, actions, suits, arbitrations,
administrative proceedings, regulatory proceedings, or other legal proceeds, causes of action,
demands, costs, judgments, liens, stop notices, penalties, liabilities, damages, losses,
anticipated losses of revenues, and expenses (including, but not limited to, any fees of
accountants, attorneys, experts or other professionals, or investigation expenses), or losses of
any kind or nature whatsoever, whether actual, threatened or alleged, arising out of, resulting
from, or in any way (either directly or indirectly), related to the Work, the Project or any breach
of the Contract by Contractor or any of its officers, agents, employees, Subcontractors, Sub-
subcontractors, or any person performing any of the Work, pursuant to a direct or indirect
contract with the Contractor (“Indemnity Claims”). Such Indemnity Claims include, but are not
limited to, claims for:

A. Any activity on or use of the City’s premises or facilities;

B. Any liability incurred due to Contractor acting outside the scope of its
authority pursuant to the Contract, whether or not caused in part by an
Indemnified Party;

C. The failure of Contractor or the Work to comply with any Applicable Law,
permit or orders;
D. Any misrepresentation, misstatement or omission with respect to any

statement made in the Contract Documents or any document furnished
by the Contractor in connection therewith;

E. Any breach of any duty, obligation or requirement under the Contract
Documents, including, but not limited to any breach of Contractor’s
warranties, representations or agreements set forth in the Contract
Documents;

F. Any failure to coordinate the Work with City’s Separate Contractors;

G. Any failure to provide notice to any party as required under the Contract
Documents;

H. Any failure to act in such a manner as to protect the Project from loss,
cost, expense or liability;

. Bodily or personal injury, emotional injury, sickness or disease, or death
at any time to any persons including without limitation employees of
Contractor;

J. Damage or injury to real property or personal property, equipment and

materials (including, but without limitation, property under the care and
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custody of the Contractor or the City) sustained by any person or persons

(including, but not limited to, companies, corporations, utility company or

property owner, Contractor and its employees or agents, and members of
the general public);

K. Any liability imposed by Applicable Law including, but not limited to
criminal or civil fines or penalties;

L. Any dangerous, hazardous, unsafe or defective condition of, in or on the
Site, of any nature whatsoever, which may exist by reason of any act,
omission, neglect, or any use or occupation of the Site by Contractor, its
officers, agents, employees, or Subcontractors;

M. Any operation conducted upon or any use or occupation of the Site by
Contractor, its officers, agents, employees, or Subcontractors under or
pursuant to the provisions of the Contract or otherwise;

N. Any acts, errors, omission or negligence of Contractor, its officers,
agents, employees, or Subcontractors;
0. Infringement of any patent rights, licenses, copyrights or intellectual

property which may be brought against the Contractor or Owner arising
out of Contractor’s Work, for which the Contractor is responsible; and

P. Any and all claims against the City seeking compensation for labor
performed or materials used or furnished to be used in the Work or
alleged to have been furnished on the Project, including all incidental or
consequential damages resulting to the City from such claims.

10.2. Effect of Indemnitees’ Active Negligence. Contractor’s obligations to
indemnify and hold the Indemnitees harmless exclude only such portion of any Indemnity Claim
which is attributable to the active negligence or willful misconduct of the Indemnitee, provided
such active negligence or willful misconduct is determined by agreement of the parties or by
findings of a court of competent jurisdiction. In instances where an Indemnitee’s active
negligence accounts for only a percentage of the liability for the Indemnity Claim involved, the
obligation of Contractor will be for that entire percentage of liability for the Indemnity Claim not
attributable to the active negligence or willful misconduct of the Indemnitee(s). Such obligation
shall not be construed to negate, abridge or otherwise reduce any other right or obligation of
indemnity which would otherwise exist as to any party or person described in this Paragraph 11.
Subject to the limits set forth herein, the Contractor, at its own expense, shall satisfy any
resulting judgment that may be rendered against any Indemnitee resulting from an Indemnity
Claim. The Indemnitees shall be consulted with regard to any proposed settlement.

10.3. Independent Defense Obligation. The duty of the Contractor to indemnify and
hold harmless the Indemnitees includes the separate and independent duty to defend the
Indemnitees, which duty arises immediately upon receipt by Contractor of the tender of any
Indemnity Claim from an Indemnitee. The Contractor’s obligation to defend the Indemnitee(s)
shall be at Contractor’s sole expense, and not be excused because of the Contractor’s inability
to evaluate liability or because the Contractor evaluates liability and determines that the
Contractor is not liable. This duty to defend shall apply whether or not an Indemnity Claim has
merit or is meritless, or which involves claims or allegations that any or all of the Indemnitees
were actively, passively, or concurrently negligent, or which otherwise asserts that the
Indemnitees are responsible, in whole or in part, for any Indemnity Claim. The Contractor shall
respond within thirty (30) Calendar Days to the tender of any Indemnity Claim for defense
and/or indemnity by an Indemnitee, unless the Indemnitee agrees in writing to an extension of
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this time. The defense provided to the Indemnitees by Contractor shall be by well qualified,
adequately insured and experienced legal counsel acceptable to the City.

10.4. Intent of Parties Regarding Scope of Indemnity. It is the intent of the parties
that the Contractor and its Subcontractors of all tiers shall provide the Indemnitees with the
broadest defense and indemnity permitted by Applicable Law. In the event that any of the
defense, indemnity or hold harmless provisions in the Contract Documents are found to be
ambiguous, or in conflict with one another, it is the parties’ intent that the broadest and most
expansive interpretation in favor of providing defense and/or indemnity to the Indemnitees be
given effect.

10.5. Waiver of Indemnity Rights Against Indemnitees. With respect to third party
claims against the Contractor, to the fullest extent permitted by law, the Contractor waives any
and all rights to any type of express or implied indemnity against the Indemnitees.

10.6. Subcontractor Requirements. In addition to the requirements set forth
hereinabove, Contractor shall ensure, by written subcontract agreement, that each of
Contractor’s Subcontractors of every tier shall protect, defend, indemnify and hold harmless the
Indemnitees with respect to Indemnity Claims arising out of, in connection with, or in any way
related to each such Subcontractors’ Work on the Project in the same manner in which
Contractor is required to protect, defend, indemnify and hold the Indemnitees harmless. In the
event Contractor fails to obtain such defense and indemnity obligations from others as required
herein, Contractor agrees to be fully responsible to the Indemnitees according to the terms of
this Paragraph 11.

10.7. No Limitation or Waiver of Rights. Contractor's obligations under this
Paragraph 11 are in addition to any other rights or remedies which the Indemnitees may have
under the law or under the Contract Documents. Contractor’s indemnification and defense
obligations set forth in this Paragraph 11 are separate and independent from the insurance
provisions set forth in the Contract Documents, and do not limit, in any way, the applicability,
scope, or obligations set forth in such insurance provisions. The purchase of insurance by the
Contractor with respect to the obligations required herein shall in no event be construed as
fulfilment or discharge of such obligations. In any and all claims against the Indemnitees by
any employee of the Contractor, any Subcontractor, any supplier of the Contractor or
Subcontractors, anyone directly or indirectly employed by any of them, or anyone for whose
acts any of them may be liable, the obligations under this Paragraph 11 shall not be limited in
any way by any limitation on the amount or type of damages, compensation or benefits payable
by or for the Contractor or any Subcontractor or any supplier of either of them, under workers’ or
workmen’s compensation acts, disability benefit acts or other employee benefit acts. Failure of
the City to monitor compliance with these requirements imposes no additional obligations on the
City and will in no way act as a waiver of any rights hereunder.

10.8. Withholding to Secure Obligations. In the event an Indemnity Claim arises
prior to final payment to Contractor, the City may, in its sole discretion, reserve, retain or apply
any monies due Contractor for the purpose of resolving such Indemnity Claims; provided,
however, the City may release such funds if the Contractor provides the City with reasonable
assurances of protection of the Indemnitees’ interests. The City shall, in its sole discretion,
determine whether such assurances are reasonable.
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10.9. Survival of Indemnity Obligations. Contractor’'s obligations under this

Paragraph 11 are binding on Contractor’s and its Subcontractors’ successors, heirs and assigns

and shall survive the completion of the Work or termination of the Contractor’s performance of
the Work.

1. FEDERAL REQUIREMENTS. If the Contractor or Subcontractor is performing work on
Section 3, Housing and Urban Development Act of 1968, projects for which the amount of the
assistance exceeds $200,000 and the contract or subcontract exceeds $100,000:

11.1  The work to be performed under this contract is subject to the requirements of
Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u
(Section 3). The purpose of Section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 3,
shall, to the greatest extent feasible, be directed to low- and very low-income persons,
particularly persons who are recipients of HUD assistance for housing.

11.2 The parties to this contract agree to comply with HUD’s regulations in 24 CFR
part 135, which implements Section 3. As evidenced by their execution of this contract, the
parties to this contract certify that they are under no contractual or other impediment that would
prevent them from complying with the part 135 regulations.

11.3 The contractor agrees to send to each labor organization or representative of
workers with which the contractor has a collective bargaining agreement or other understanding,
if any, a notice advising the labor organization or workers’ representative of the contractor’s
commitments under this Section 3 clause, and will post copies of the notice in conspicuous
places at the work site where both employees and applicants for training and employment
positions can see the notice. The notice shall describe the Section 3 preference, shall set forth
minimum number and job titles subject to hire, availability of apprenticeship and training
positions, the qualifications for each; and the name and location of the person(s) taking
applications for each of the positions; and the anticipated date the work shall begin.

11.4 The contractor agrees to include this Section 3 Clause in every subcontract
subject to compliance with regulations in 24 CFR part 135, and agrees to take appropriate
action, as provided in an applicable provision of the subcontract or in this Section 3 Clause,
upon a finding that the subcontractor is in violation of the regulations in 24 CFR part 135. The
contractor will not subcontract with any subcontractor where the contractor has notice or
knowledge that the subcontractor has been found in violation of the regulations in 24 CFR part
135.

11.5 The contractor will certify that any vacant employment positions, including
training positions, that are filled (1) after the contractor is selected but before the contract is
executed, and (2) with persons other than those to whom the regulations of 24 CFR part 135
require employment opportunities to be directed, were not filled to circumvent the contractor’s
obligations under 24 CFR part 135.

11.6  Noncompliance with HUD’s regulations in 24 CFR part 135 may result in
sanctions, termination of this contract for default, and debarment or suspension from future
HUD assisted contracts.
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11.7  With respect to work performed in connection with Section 3 covered Indian
housing assistance, Section 7(b) of the Indian Self-Determination and Education Assistance
Act (25 U.S.C. 450¢) also applies to the work to be performed under this contract. Section 7(b)
requires that to the greatest extent feasible (i) preference and opportunities for training and
employment shall be given to Indians, and (ii) preference in the award of contracts and
subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises.
Parties to this contract that are subject to the provisions of Section 3 and Section 7(b) agree to
comply with Section 3 to the maximum extent feasible, but not in derogation of compliance with
Section 7(b).

12. SUCCESSORS AND ASSIGNS. The Parties bind themselves, their heirs, executors,
administrators, successors and assigns the covenants, agreements and obligations contained in
the Contract Documents. The Contractor shall not, either voluntarily or by action of law, assign
any right or obligation of the Contractor under the Contract Documents without prior written
consent of the City.

(SIGNATURE PAGE FOLLOWS)
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CITY OF MORENO VALLEY, Municipal Corporation

BY:

'City Manager

DATE:

INTERNAL USE ONLY
APPROVED AS TO LEGAL FORM:

City Attorney

Date

RECOMMENDED FOR APPROVAL:

Public Works Director/City Engineer
(if contract exceeds $15,000)

Date

SIGNING INSTRUCTIONS TO THE CONTRACTOR:
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Martinez Concrete, Inc.

License No./
Classification:

Expiration Date:

Federal I.D. No.:
PRINT NAME:
SIGNATURE:
TITLE:

DATE:

PRINT NAME:
SIGNATURE:
TITLE:

DATE:

Signature(s) must be accompanied by a completed notary certificate of acknowledgement attached
hereto. A general partner must sign on behalf of a partnership. Two (2) corporate officers must sign
on behalf of a corporation unless the corporation has a corporate resolution that allows one person to
sign on behalf of the corporation; if applicable, said resolution must be attached hereto. The corporate

seal may be affixed hereto.

Iitem No. A4

Standard Form of Agreement
00500-14

-60-



CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

- SAMPLE

County of

On before me, ,
(Here insert name and title of the officer)

personally appeared )

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledgement to me that he/she they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM

Any acknowledgment completed in California must contain verbiage exactly

DESCRIPTION OF THE ATTACHED DOCUMENT appears above in the notary section or a separate acknowledgment form

must property completed and attached to that document. The only exception

. is if a document is recorded outside of California. In such instances, any

BIDDER S BQND SIGNATURE PAGE alternative acknowledgment verbiage as may be printed on such a document

(Title or description of attached document) so long as the verbiage does not require the notary to do something that is
illegal for a notary in California (i.e. certifying the authorized capacity of
the signer). Please check the document carefully for proper notarial

(Title or description of attached document continued) wording and attach this form if required.

* State and County information must be the State and County where the
document signer(s) personally appeared before the notary public for
acknowledgment.

¢ Date of notarization must be the date that the signer(s) personally

Document Date appeared which must also be the same date the acknowledgment is
completed.

* The notary public must print his or her name as it appears within his or

her commission followed by a comma and then your title (notary public).

Print the name(s) of document signer(s) who personally appear at the time

of notarization.

* Indicate the correct singular or plural forms by crossing off incorrect
forms (i.e. he/she/they, is/are) or circling the correct forms. Failure to
correctly indicate this information may lead to rejection of document
recording.

o Individual(s) ¢ The notary seal impression must be clear and photographically

o Corporate Officer reproducible. Impression must not cover text or lines. If seal impression

smudges, re-seal if a sufficient area permits, otherwise complete a
different acknowledgment form.

Number of Pages

Additional Information .

CAPACITY CLAIMED BY THE SIGNER

(Title) * Signature of the notary public must match the signature on file with the
o Partner (s) office of the county clerk.
o Attorney-in-Fact * Additional information is not required but could help to ensure this
o Other acknowledgment is not misused or attached to a different document.

¢ Indicate title or type of attached document, number of pages and date.

* Indicate the capacity claimed by the signer. If the claimed capacity is a
corporate officer, indicate the title (i.e. CEO, CFO, Secretary).

* Securely attach this document to the signed document.
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Equal Employment
Opportunity Certification
Excerpt From 41 CFR §60-1.4(b)

U.S. Department of Housing
and Urban Development
Office of Housing

Federal Housing Commissioner

City of Moreno Valley Project No. 801 0058

form HUD-92010 (3-2006)

The applicant hereby agrees that it will incorporate or cause to be
incorporated into any contract for construction work, or
modification thereof, as defined in the regulations of the Secretary
of Labor at 41 CFR Chapter 60, which is paid for in whole or in
part with funds obtained from the Federal Government or
borrowed on the credit of the Federal Government pursuant to a
grant, contract, loan insurance, or guarantee, or undertaken
pursuant to any Federal program involving such grant, contract,
loan, insurance, or guarantee, the following equal opportunity
clause:

During the performance of this contract, the contractor agrees as
follows:

(1) The contractor will not discriminate against any employee or
applicant for employment because of race, color, religion, sex,
or national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment without regard to their race, color,
religion, sex, or national origin, such action shall include, but
not be limited to the following: Employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of
compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for
employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

The contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the contractor, state that
all qualified applicants will receive considerations for
employment without regard to race, color, religion, sex, or
national origin.

The contractor will send to each labor union or representative
of workers with which it has a collective bargaining agreement
or other contract or understanding, a notice to be provided
advising the said labor union or workers' representatives of
the contractor's commitments under this section, and shall
post copies of the notice in conspicuous places available to
employees and applicants for employment.

The contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, and of the rules,
regulations and relevant orders of the Secretary of Labor.

The contractor will furnish all information and reports required
by Executive Order 11246 of September 24, 1965, and by
rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to its books, records,
and accounts by the administering agency and the Secretary
of Labor for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.

(6) In the event of the contractor's noncompliance with the
nondiscrimination clauses of this contract or with any of the
said rules, regulations, or orders, this contract may be

canceled, terminated, or suspended in whole or in part and
the contractor may be declared ineligible for further
Government contracts or federally assisted construction
contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such
other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24, 1965,
or by rule, regulation, or order of the Secretary of Labor, or
as otherwise provided by law.
(7) The contractor will include the portion of the sentence
immediately preceding paragraph (1) and the provisions of
paragraphs (1) through (7) in every subcontract or
purchase order unless exempted by rules, regulations, or
orders of the Secretary of Labor issued pursuant to section
204 of Executive Order 11246 of September 24, 1965, so
that such provisions will be binding upon each
subcontractor or vendor. The contractor will take such
action with respect to any subcontract or purchase order as
the administering agency may direct as a means of
enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the event a
contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction by the administering agency the contractor may
request the United States to enter into such litigation to
protect the interests of the United States.

The applicant further agrees that it will be bound by the above
equal opportunity clause with respect to its own employment
practices when it participates in federally assisted construction
work:

Provided, That if the applicant so participating is a State or local
government, the above equal opportunity clause is not
applicable to any agency, instrumentality or subdivision of such
government which does not participate in work on or under the
contract.

The applicant agrees that it will assist and cooperate actively
with the administering agency and the Secretary of Labor in
obtaining the compliance of contractors and subcontractors with
the equal opportunity clause and the rules, regulations, and
relevant orders of the Secretary of Labor, that it will furnish the
administering agency and the Secretary of Labor such
information as they may require for the supervision of such
compliance, and that it will otherwise assist the administering
agency in the discharge of the agency's primary responsibility
for securing compliance.

The applicant further agrees that it will refrain from entering into
any contract or contract modification subject to Executive Order
11246 of September 24, 1965, with a contractor debarred from,
or who has not demonstrated eligibility for, Government
contracts and Federally-assisted construction contracts
pursuant to the Executive order and will carry out such
sanctions and penalties for violation of the equal opportunity

Firm Name and Address

By

Title
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clause as may be imposed upon contractors and subcontractors
by the administering agency or the Secretary of Labor pursuant
to Part Il, Subpart D of the Executive order. In addition, the
applicant agrees that if it fails or refuses to comply with these
undertakings, the administering agency may take any or all of the
following actions: Cancel, terminate, or suspend in whole or in
part this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred until
satisfactory assurance of future compliance has been received
from such applicant; and refer the case to the Department of
Justice for appropriate legal proceedings.

Excerpt from HUD Regulations
200.410 Definition of term “applicant”.

(a) In multifamily housing transactions where controls over the
mortgagor are exercised by the Commissioner either through
the ownership of corporate stock or under the provisions of a
regulatory agreement, the term “applicant” as used in this
subpart shall mean the mortgagor.

(b) In transactions other than those specified in paragraph(a) of
this section, the term “applicant” as used in this subpart shall
mean the builder, dealer or contractor performing the
construction, repair or rehabilitation work for the mortgagor
or other borrower.

200.420 Equal Opportunity Clause to be included in contracts
and subcontracts.

(a) The following equal opportunity clause shall be included in
each contract and subcontract which is not exempt:

During the performance of this contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any employee
or applicant for employment because of race, creed, color, or
national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment without regard to their race, creed,
color, or national origin. Such action shall include, but not be
limited to the following: employment, upgrading, demotion or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The contractor
agrees to post in conspicuous places, available to employees
and applicants for employment, notices to be provided setting
forth the provisions of the nondiscrimination clause.

(2) The contractor will in all solicitations or advertisements
for employees placed by or on behalf of the contractor, state
that all qualified applicants will receive consideration for
employment without regard race, creed, color, or national
origin.

(3) The contractor will send to each labor union or
representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a
notice, to be provided, advising the said labor union or
workers’ representative of the contractor's commitments
under this section, and shall post copies of the notices in
conspicuous places available to employees and applicants for
employment.

(4) The contractor will comply with all provisions of Executive
Order 10925 of March 6 1961, as amended, and of the
regulations, and relevant orders of the President's Committee
on Equal Employment Opportunity created thereby.

(5) The contractor will furnish all information and reports
required by Executive Order 10925 of March 6, 1961, as
amended, and by the regulations, and orders of the said
Committee, or pursuant thereto, and will permit access to his
books, records, and accounts by HUD and the Committee for
purposes of investigation to ascertain compliance with such
regulations, and orders.

(6) In the event of the contractor's non-compliance with the
nondiscrimination clause of this contract or with any of the said
regulations, or orders, this contract may be cancelled,
terminated or suspended in whole or in part and the contractor
may be declared ineligible for further Government contracts or
Federally-assisted construction contracts in accordance with
procedures authorized in Executive Order 10925 of March 6,
1961, as amended, and such other sanctions may be imposed
and remedies invoke s provided in the said Executive Order or
by regulations, or order of the President's Committee on Equal
Employment Opportunity, or as otherwise provided by law.

(7) The contractor will include the provisions of Paragraphs
(1) through (7) in every subcontract or purchase order unless
exempted by regulations, or orders of the President’s
Committee on Equal Employment Opportunity issued pursuant
to Section 303 of Executive Order 10925 of March 6, 1961, as
amended, so that such provisions will be binding upon each
subcontractor or vender. The contractor will take such action
with respect to any subcontract or purchase orders as HUD
may direct as a means of enforcing such provisions, including
sanctions for noncompliance: Provided, however, that in the
event the contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vender as a result of
such direction by HUD, the contractor may request the United
States to enter into such litigation to protect the interests of the
United States.

(b) Except in subcontracts for the performance of construction
work at the site of construction, the clause is not required to be
inserted in subcontracts below the second tier. Subcontracts
may incorporate by referenced to the equal opportunity clause.

200.425 Modification in and exemptions from the regulations in
this subpart.

(a) The following transactions and contracts are exempt from the
regulations in this subpart:

(1) Loans, mortgages, contracts and subcontracts not
exceeding $10,000;

(2)  Contract and subcontracts not exceeding $100,000 for
standard commercial supplies or raw material;

(3) Contracts and subcontracts under which work is to be or
has been performed outside the United States and where no
recruitment of workers within the United States in involved. To
the extent that work pursuant to such contracts is done within
the Untied States, the equal opportunity clause shall be
applicable;

(4) Contracts for the sale of Government property where
no appreciable amount of work is involved; and

(5) Contracts and subcontracts for an indefinite quantity
which are not to extend for ore than one year if the purchaser
determines that the amounts to be ordered under any such
contract or subcontract are not reasonably expected to exceed
$100,000 in the case of contracts or subcontracts for standard
commercial supplies and raw materials, or $10,000 in the case
of all other contracts and subcontracts.
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City of Moreno Valley
Project No. 801 0058
CONTRACTOR’S SECTION 3 AFFIRMATIVE ACTION PLAN

PROJECT NO. 801 0058
CYCLE 5 ADA ACCESS RAMP IMPROVEMENTS AT VARIOUS LOCATIONS
The undersigned contractor agrees to implement the following affirmative action steps directed

at increasing the utilization of lower-income residents and business concerns located within the
City of Moreno Valley.

1. Take affirmative action to ensure that employees or applicants for employment or
training are not discriminated against because of race, color, religion, sex, or national
origin.

2. Send a notice of Contractor's Section 3 commitment to each labor organization or

representative of workers, and post a copy of the notice at a conspicuous place available
to employees and applicants for employment or training.

3. To the greatest extent feasible, make a good faith effort to recruit for employment or
training lower-income residents from the city, and to award contracts to business
concerns which are located in or owned in substantial part by persons residing in the city
through use of: Local advertising media, signs placed at the project site, and notification
to community organizations and public or private institutions operating within or serving
the project area such as Service Employment and Redevelopment (SER), Opportunities
Industrialization Center (OIC), Urban League, Concentrated Employment Program, U.S.
Employment Service, Chamber of Commerce, labor unions, trade associations, and
business concerns.

4. Maintain a file of all low-income area residents who applied for employment or training
either on their own or on referral from any source, and the action taken with respect to
each area resident.

5. Maintain a file of all business concerns located in the city who submitted a bid for work
on the project, and the action taken with respect to each bid.

6. Maintain records, including copies of correspondence, memoranda, etc., which
document that affirmative action steps have been taken.

7. Incorporate the Section 3 clause provisions in all subcontracts, and require
subcontractors to submit a Section 3 Affirmative Action Plan.

8. List project work force needs for the project by occupation, trade, skill level, and number
of positions on the work force profile forms.

9. List information related to subcontracts to be awarded.
Dated: Signed:

Name:

Title:

Contractor’s Section 3 Affirmative Action Plan
00502
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City of Moreno Valley
Project No. 801 0058

NOTICE of SECTION 3 COMMITMENT

PROJECT NO. 801 0058

CYCLE 5 ADA ACCESS RAMP IMPROVEMENTS AT VARIOUS LOCATIONS

TO:

(Name of Labor Union, Worker’s Representative, etc.)

(Address)

The undersigned currently holds a contract with the City of Moreno Valley involving Community
Development Block Grant funds from the U.S. Department of Housing and Urban Development,
or a subcontract with a prime contractor holding such contract.

You are advised that under the provisions of the above contract or subcontract, and in
accordance with Section 3 of the Housing and Urban Development Act of 1968, the
undersigned is obliged, to the greatest extent feasible, to give opportunities for employment and
training to lower-income persons residing within the city where the project is located, and to
award contracts for work on the project to business concerns which are located in or are owned
in substantial part by persons residing in the city.

This notice is furnished to you pursuant to the provisions of the above contract or subcontract
and Section 3 of the Housing and Urban Development Act of 1968.

A copy of this notice will be posted by the undersigned in a conspicuous place available to
employees or applicants for employment.

Dated: Signed:

Name:

Title:

Notice of Section 3 Commitment
00503
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CONTRACTOR’S BONDS

Contractor’s Bond
00600
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City of Moreno Valley
Project No. 801 0058
BOND NO.

PREMIUM $

FAITHFUL PERFORMANCE BOND
(100% of Total Contract Price)

PROJECT NO. 801 0058
CYCLE 5 ADA ACCESS RAMP IMPROVEMENTS AT VARIOUS LOCATIONS
KNOW ALL MEN AND WOMEN BY THESE PRESENTS:

THAT WHEREAS, the City Council of the City of Moreno Valley, State of California, known as "City,"
has awarded to , as Principal hereinafter designated as "Contractor" and
have entered into an Agreement whereby the Contractor agrees to construct or install and complete
certain designated public improvements, which said Agreement, effective on the date signed by the City
of Moreno Valley, and identified as Project No. 801 0058, and all Contract Documents are hereby
referred to and made a part hereof; and

WHEREAS, said Contractor under the terms of said Contract Documents is required to furnish a bond
guaranteeing the faithful performance of said Agreement;

NOW THEREFORE, we the undersigned Contractor and
as Surety, are held and firmly bound unto the City of Moreno Valley, County of Riverside in the penal
sum of dollars, ($ ), lawful money of the United
States, to be paid to the said City or its certain attorney, its successors and assigns; for which payment,
well and truly to be made, we bind ourselves, our heirs, executors and administrators, successors and
assigns, jointly and severally liable (CCP 995.320 (a)(1)), firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above bound Contractor, his or her or its
heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by, and
well and truly keep and perform the covenants, conditions and provisions in said Contract Documents
and any alterations thereof made as therein provided, on his or her or their part, to be kept and
performed at the time and in the manner therein specified, and in all respects according to their true
intent and meaning, and shall indemnify and save harmless the City of Moreno Valley, its officers,
agents and employees, as therein stipulated, then this obligation shall become null and void; otherwise
it shall be and remain in full force and effect. In the event suit is brought upon this bond by the City and
judgement is recovered, the Surety shall pay all costs incurred by the City in such suit, including a
reasonable attorney fee to be fixed by the court.

Contractor and Surety agree that this Faithful Performance Bond shall not be considered a part of this
Agreement between Contractor and the City (“Agreement”). Contractor and Surety further agree that
this Faithful Performance Bond is a separate obligation of the Contractor and its Surety, and that any
attorneys’ fee provision contained in this Faithful Performance Bond shall not apply to the Agreement.
In the event there is any litigation between the parties arising from the breach of the Agreement, each
party will bear its own attorneys’ fees in the litigation.

The Surety hereby stipulates and agrees that no change, extension of time, alteration, or addition to the
terms of the Contract Documents or to the Work to be performed thereunder, or the Provisions
accompanying the same shall in any way affect its obligations on this bond, and it does hereby waive
notice of any such change, extension of time, alteration or addition to the terms of the Contract

Faithful Performance Bond
00601-1
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Project No. 801 0058
Documents or to the Work or the Provisions.

(SIGNATURE PAGE FOLLOWS)

Faithful Performance Bond
00601-2
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City of Moreno Valley
Project No. 801 0058

BOND NO.
IN WITNESS WHEREOF, we have hereunto set our hands, and seals on this day
of 20
CONTRACTOR (Principal) SURETY
Contractor Name: Name:
Address: Address:

Telephone No.:

Print Name:

Signature:

Approved as to Form this

day of 20

City Attorney
City of Moreno Valley

NOTE:

Telephone No.:

Print Name:

Attorney-in-Fact

Signature:

* The bond shall be executed by a California admitted surety insurer (CCP 995.311).

* The bond shall include an attached Notary Certificate for the Attorney-in-Fact.

* The bond shall include an attached Notary Certificate for the Bidder.

* The bond shall include an attached original Power of Attorney only authorizing the Attorney-

in-Fact to act for the Surety.

* The bond shall include the address at which the Principal (Bidder) and Surety may be served

with notices, papers and other documents.

» The Bidder’s and Surety’s corporate seal may be affixed hereto.

Faithful Performance Bond
00601-3

-69- Item No. A4



CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

SAMPLE

County of

On before me,

(Here insert name and title of the officer)

personally appeared

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledgement to me that he/she they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM

Any acknowledgment completed in California must contain verbiage exactly

DESCRIPTION OF THE ATTACHED DOCUMENT appears above in the notary section or a separate acknowledgment form

must property completed and attached to that document. The only exception

s is if a document is recorded outside of California. In such instances, any

BIDDER’S BOND SIGNATURE PAGE alternative acknowledgment verbiage as may be printed on such a document

(Title or description of attached document) so long as the verbiage does not require the notary to do something that is
illegal for a notary in California (i.e. certifying the authorized capacity of
the signer). Please check the document carefully for proper notarial

(Title or description of attached document continued) wording and attach this form if required.

* State and County information must be the State and County where the
document signer(s) personally appeared before the notary public for
acknowledgment.

Date of notarization must be the date that the signer(s) personally
Document Date appeared which must also be the same date the acknowledgment is
completed.

The notary public must print his or her name as it appears within his or

her commission followed by a comma and then your title (notary public).

Print the name(s) of document signer(s) who personally appear at the time

of notarization.

Indicate the correct singular or plural forms by crossing off incorrect

forms (i.e. he/she/they, is/are) or circling the correct forms. Failure to

correctly indicate this information may lead to rejection of document
recording.

Individua](s) The notary seal impression must be clear and photographically

Corporate Officer reproducible. Impression must not cover text or lines. If seal impression

smudges, re-seal if a sufficient area permits, otherwise complete a

. different acknowledgment form.

(Title) Signature of the notary public must match the signature on file with the

Partner (s) office of the county clerk.

Attorney-in-Fact Additional information is not required but could help to ensure this

Other acknowledgment is not misused or attached to a different document.

Indicate title or type of attached document, number of pages and date.

Indicate the capacity claimed by the signer. If the claimed capacity is a

corporate officer, indicate the title (i.e. CEO, CFO, Secretary).

Securely attach this document to the signed document.

Iitem No. A4 -70-

Number of Pages

Additional Information

CAPACITY CLAIMED BY THE SIGNER




City of Moreno Valley
Project No. 801 0058

BOND NO.

PREMIUM $

LABOR AND MATERIALS PAYMENT BOND
(100% of Total Contract Amount)

PROJECT NO. 801 0058

CYCLE 5 ADA ACCESS RAMP IMPROVEMENTS AT VARIOUS LOCATIONS

KNOW ALL MEN AND WOMEN BY THESE PRESENTS

THAT WHEREAS, the City Council of the City of Moreno Valley, State of California, known as "City",
has awarded to , as Principal hereinafter designated as "Contractor" and
have entered into an Agreement whereby the Contractor agrees to construct or install and complete
certain designated public improvements, which said Agreement, effective on the date signed by the City
of Moreno Valley, and identified as Project No. 801 0058, and Contract Documents are hereby referred
to and made a part hereof; and

WHEREAS, said Contractor under the terms of said Contract Documents is required to furnish a bond
to secure the payment of claims of laborers, mechanics, materialmen, and other persons, as provided
by law;

NOW, THEREFORE, we the undersigned Contractor and
as Surety are held and firmly bound unto the City of Moreno Valley, County of Riverside, in the penal
sum of dollars, ($ ), lawful money of
the United States, for which payment, well and truly to be made, we bind ourselves, our heirs,
executors and administrators, successors and assigns, jointly and severally liable (CCP 995.320
(a@)(1)), firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if said Contractor, his or her or its heirs,
executors, administrator, successors or assigns, or subcontractors, shall fail to pay any of the persons
described in the State of California Civil Code, Section 3181, or amounts due under the Unemployment
Insurance Code with respect to work or labor performed by any such claimant, or any amounts required
to be deducted, withheld, and paid over to the Franchise Tax Board from the wages of employees of
the Contractor and his or her subcontractors, pursuant to Section 13020, of the Unemployment
Insurance Code, with respect to such work and labor, that the Surety or Sureties herein will pay for the
same in an amount not exceeding the sum specified in this bond, otherwise the above obligation shall
be void. In the event suit is brought upon this bond by the City or other person entitled to bring such an
action and judgement is recovered, the Surety shall pay all costs incurred by the City in such suit,
including a reasonable attorney fee to be fixed by the court.

Contractor and Surety agree that this Labor and Materials Payment Bond shall not be considered a part
of this Agreement between Contractor and the City (“Agreement”). Contractor and Surety further agree
that this Labor and Materials Payment Bond is a separate obligation of the Contractor and its Surety,
and that any attorneys’ fee provision contained in this Labor and Materials Payment Bond shall not

Labor and Materials Payment Bond
00602-1
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City of Moreno Valley

Project No. 801 0058
apply to the Agreement. In the event there is any litigation between the parties arising from the breach
of the Agreement, each party will bear its own attorneys’ fees in the litigation.

This bond shall inure to the benefit of any of the persons described in the State of California Civil Code

Section 3181, to give a right of action to such persons or their assigns in any suit brought upon this
bond.

(SIGNATURE PAGE FOLLOWS)

Labor and Materials Payment Bond
00602-2
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City of Moreno Valley
Project No. 801 0058

BOND NO.
IN WITNESS WHEREOF, we have hereunto set our hands, and seals on this day
of 20
CONTRACTOR (Principal) SURETY
Contractor Name: Name:
Address: Address:

Telephone No.:

Print Name:

Signature:

Approved as to Form this

day of 20

City Attorney
City of Moreno Valley

NOTE:

Telephone No.:

Print Name:

Attorney-in-Fact

Signature:

* The bond shall be executed by a California admitted surety insurer (CCP 995.311).

* The bond shall include an attached Notary Certificate for the Attorney-in-Fact.

* The bond shall include an attached Notary Certificate for the Bidder.

* The bond shall include an attached original Power of Attorney only authorizing the Attorney-

in-Fact to act for the Surety.

* The bond shall include the address at which the Principal (Bidder) and Surety may be served

with notices, papers and other documents.

* The Bidder’s and Surety’s corporate seal may be affixed hereto.

Labor and Materials Payment Bond
00602-3
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City of Moreno Valley

CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

S SAMPLE

County of

On before me, ,
(Here insert name and title of the officer)

personally appeared )

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledgement to me that he/she they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM

Any acknowledgment completed in California must contain verbiage exactly

DESCRIPTION OF THE ATTACHED DOCUMENT appears above in the notary section or a separate acknowledgment form

must property completed and attached to that document. The only exception

R is if a document is recorded outside of California. In such instances, any

BIDDER’S BOND SIGNATURE PAGE alternative acknowledgment verbiage as may be printed on such a document

(Title or description of attached document) so long as the verbiage does not require the notary to do something that is
illegal for a notary in California (i.e. certifying the authorized capacity of
the signer). Please check the document carefully for proper notarial

(Title or description of attached document continued) wording and attach this form if required.

* State and County information must be the State and County where the
document signer(s) personally appeared before the notary public for
acknowledgment.

e Date of notarization must be the date that the signer(s) personally

Document Date appeared which must also be the same date the acknowledgment is
completed.

* The notary public must print his or her name as it appears within his or

her commission followed by a comma and then your title (notary public).

Print the name(s) of document signer(s) who personally appear at the time

of notarization.

* Indicate the correct singular or plural forms by crossing off incorrect
forms (i.e. he/she/they, is/are) or circling the correct forms. Failure to
correctly indicate this information may lead to rejection of document

Number of Pages

Additional Information .

CAPACITY CLAIMED BY THE SIGNER

recording.
o Individual(s) o The notary seal impression must be clear and photographically
o Corporate Officer reproducible. Impression must not cover text or lines. If seal impression

smudges, re-seal if a sufficient area permits, otherwise complete a
different acknowledgment form.

(Title) * Signature of the notary public must match the signature on file with the
o Partner (s) office of the county clerk.
o Attorney-in-Fact * Additional information is not required but could help to ensure this
o Other acknowledgment is not misused or attached to a different document.

* Indicate title or type of attached document, number of pages and date.

* Indicate the capacity claimed by the signer. If the claimed capacity is a
corporate officer, indicate the title (i.e. CEO, CFO, Secretary).

Securely attach this document to the signed document.
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CITY OF MORENO VALLEY
SUPPLEMENTARY GENERAL CONDITIONS

The following provisions, pursuant to 44 Code of Federal Regulations, Part 13, Subpart C,
Section 13.36, as it may be amended from time to time, are included in the Agreement and are
required to be included in all subcontracts entered into by CONTRACTOR for work pursuant to
the Agreement, unless otherwise expressly provided herein. These provisions supersede any
conflicting provisions in the General Conditions and shall take precedence over the General
Conditions for purposes of interpretation of the General Conditions. These provisions do not
otherwise modify or replace General Conditions not in direct conflict with these provisions.
Definitions used in these provisions are as contained in the General Conditions.

(1) CONTRACTOR shall be subject to the administrative, contractual, and legal remedies
provided in the General Conditions in the event CONTRACTOR violates or breaches terms
of the Agreement.

(2) CITY may terminate the Agreement for cause or for convenience, and CONTRACTOR may
terminate the Agreement, as provided the General Conditions.

(3) CONTRACTOR shall comply with Executive Order 11246 of September 24, 1965, entitled
Equal Employment Opportunity, as amended by Executive Order 11375 of October 13,
1967, and as supplemented in Department of Labor regulations (41 CFR chapter 60). (All
construction contracts awarded in excess of $10,000 by CITY and/or subcontracts in
excess of $10,000 entered into by CONTRACTOR.)

(4) CONTRACTOR shall comply with the Copeland Anti-Kickback Act (18 U.S.C. 874) as
supplemented in Department of Labor regulations (29 CFR Part 3) (All contracts and
subcontracts for construction or repair.)

(5) CONTRACTOR shall comply with the Davis-Bacon Act (40 U.S.C. 276a to 276a7) as
supplemented by Department of Labor regulations (29 CFR Part 5).

(6) CONTRACTOR shall comply with Sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327330) as supplemented by Department of Labor
regulations (29 CFR Part 5).

(7) CONTRACTOR shall observe CITY requirements and regulations pertaining to reporting
included in the General Conditions.

(8) Patent rights with respect to any discovery or invention which arises or is developed in the
course of or under the Agreement shall be retained by the CITY.

(9) Copyrights and rights in data developed in the course of or under the Agreement shall be
the property of the CITY. FEMA/CalOES reserve a royalty-free, nonexclusive, irrevocable

Supplementary General Conditions
00603-1
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license to reproduce, publish or otherwise use or authorize to others to use for federal
purposes a copyright in any work developed under the Agreement and/or subcontracts for
work pursuant to the Agreement.

(10) CONTRACTOR shall provide access by the City, the Federal grantor agency, the
Comptroller General of the United States, or any of their duly authorized representatives to
any books, documents, papers, and records of the contractor which are directly pertinent to
that specific contract for the purpose of making audit, examination, excerpts, and
transcriptions.

(11) CONTRACTOR shall retain all required records for three years after CITY makes final
payments and all other pending matters relating to the Agreement are closed.

(12) CONTRACTOR shall comply with all applicable standards, orders, or requirements issued
under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water
Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency
regulations (40 CFR part 15). (This provision applies to contracts exceeding $100,000 and
to subcontracts entered into pursuant to such contracts.)

(13) CONTRACTOR shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the State energy conservation plan issued in compliance
with the Energy Policy and Conservation Act (Pub. L. 94163, 89 Stat. 871).

City of Moreno Valley Contractor/Consultant Name

BY: BY:

TITLE:

(Select only one please)

(President or Vice President)

Date Date

BY:

TITLE:

(Corporate Secretary)

Date

Supplementary General Conditions
00603-2
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APPROVALS
BUDGET OFFICER YV
CITY ATTORNEY Wﬁ
CITY MANAGER YW

Report to City Council

TO: Mayor and City Council

FROM: Ahmad R. Ansari, Public Works Director/City Engineer

AGENDA DATE: January 6, 2015

TITLE: AUTHORIZATION TO AWARD CONSTRUCTION CONTRACT TO
F S CONSTRUCTION FOR CYCLE 3 PEDESTRIAN ACCESS

RAMPS ENHANCEMENTS AND FOR CYCLE 4 PEDESTRIAN
AND BICYCLE ENHANCEMENTS PROJECTS

RECOMMENDED ACTION

Recommendations:

1. Award the construction contract to F S Construction, 14838 Bledsoe Street, Sylmar,
CA 91342, the lowest responsible bidder for the Cycle 3 Pedestrian Access Ramps
Enhancements and the Cycle 4 Pedestrian and Bicycle Enhancements Projects.

2. Authorize the City Manager to execute a contract with F S Construction.

3. Authorize the issuance of a Purchase Order to F S Construction in the amount of
$598,635.40 ($544,214.00 bid amount plus 10% contingency) when the contract
has been signed by all parties.

4. Authorize the Public Works Director/City Engineer to execute any subsequent
related minor change orders to the contract with F S Construction up to, but not
exceeding, the 10% contingency amount of $54,421.40, subject to the approval of
the City Attorney.
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SUMMARY

This report recommends approval of a contract with F S Construction to construct the
Cycle 3 Pedestrian Access Ramps Enhancements at ten intersections citywide and the
Cycle 4 Pedestrian and Bicycle Enhancements for Graham Street and Indian Street.
The purpose of these projects is to enhance safety and accessibility for pedestrian and
bicyclists by providing ADA compliance access ramps, sidewalks, and designated
bikeways with adequate signage. The project’s construction is funded with SCAG Article
3 funds (Fund 2800) with Measure A and Community Development Block Grant (CDBG)
funds as the local matching funds. These projects have been approved in the Fiscal
Year 2014/2015 Capital Improvement Plan.

DISCUSSION

On October 22, 2013 the City Council accepted the Riverside County Transportation
Commission (RCTC) SB821 Bicycle and Pedestrian Facilities Program grant (SB821
grant) in the amount of $250,000 and authorized the appropriation of $250,000 from
SCAG Article 3 Fund (Fund 2800) for the construction of these projects.

The Planning Division of the Community and Economic Development Department
determined on September 15, 2014 that the Cycle 3 Pedestrian Access Ramps
Enhancements and on September 17, 2014 the Cycle 4 Pedestrian and Bicycle
Enhancements projects qualifies for a Class 1 Categorical Exemption as defined in
Section 15301C of the California Environmental Quality Act (CEQA) and Section 4.6B of
the City’s Rules and Procedures for implementation of CEQA.

The Cycle 3 Pedestrian Access Ramps Enhancements project consists of the removal
and construction of existing access ramps and adjacent sidewalks; installation of
pedestrian push buttons, and constructing other related street improvements to
accommodate the new ramps. As a cost saving measure, the project was designed in-
house, by Capital Projects Division staff. The selected project locations are identified
and prioritized in the City’s Public Right of Way Access ADA Transition Plan. There are
twenty nine (29) ramps to be reconstructed at the following intersections:

e John F. Kennedy Drive & Legendary Street eHeacock Street & Dracaea Avenue

e Bay Avenue & Pecan Place *Eucalyptus Avenue & Kochi Drive

* John F. Kennedy Drive & Blueberry Road *Wordsworth Road & Boccaccio Court
¢ Eucalyptus Avenue & Edgemont Drive eAthens Drive & Spring Crest Road

* Heacock Street & Bay Avenue *Los Cabos Drive & Plaza Sonada Way

The Cycle 4 Pedestrian and Bicycle Enhancements project consists of street
improvements along the eastside of Graham Street just south of Alessandro Boulevard,
and Indian Street from Alessandro Boulevard to Cottonwood Avenue. The
improvements include: new sidewalks, curbs and gutters where these do not currently
exist. The improvement also include the reconstruction of asphalt concrete pavement
shoulder, installation of new signing and striping including bike lanes and markings,
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installation of new traffic detector loops, crack sealing and applying slurry, and removing
and replacing ADA ramps.

As identified in the Bidding Documents, the projects include the Base Bid and Alternate
Bids to maximize the utilization of the available budget.

* Base Bid: (recommended for awarding to contractor) includes pedestrian access
ramp enhancements at ten intersections as mentioned above. The Base Bid
also includes pedestrian and bicycle enhancements of Graham Street and Indian
Street.

* Alternate Bid A: (recommended for awarding to contractor) includes
installation of new traffic detector loops on Indian Street to accommodate the
new striping layout.

* Alternate Bid B: (recommended for awarding to contractor) includes crack
sealing and the application of slurry to Indian Street from Alessandro
Boulevard to Cottonwood Avenue.

* Alternate Bid C: (not recommended for awarding to contractor due to current
budget unavailability) includes removing and replacing sidewalk on the west
side of Heacock Street between Ironwood Avenue and a point 440 feet north
of Ironwood Avenue. On the east side of Heacock Street at Kernwood Drive,
installation of missing access ramps can be facilitated as part of a change
order to the contractor.

» Alternate Bid D: (not recommended for awarding to contractor due to current
budget unavailability) includes removing and replacing sidewalk on the west
side of Heacock Street between a point 440 feet north of Ironwood Avenue
and a point 1,330 feet north of Ironwood Avenue.

The Notice Inviting Bids was advertised for the subject projects and formal bidding
procedures have been followed in conformance with the Public Contract Code. The
City Clerk opened bids at 2:15 p.m. on December 1, 2014 for the subject projects.
Three (3) bids were received as follows:

CONTRACTORS Total Bid Amounts
1. F S Construction, Sylmar........cccoviiicciiieiinie e $665,089.00
2. Martinez Concrete INC., AZUSA.........ccecerimniiireciirece e e $680,979.05
3 All American Asphalt, Corona......cccccoorrreciiiirieercc e e $1,060,501.00

The lowest responsible bidder was determined by comparing the cumulative total Bid
Prices for Base Bid and all Alternates Bid items as stipulated in the Bidding Documents.
Staff has reviewed the bid by F S Construction and finds it to be the lowest responsible
bidder in possession of a valid license and bid bond. No outstanding issues were
identified through review of the references submitted by F S Construction in their bid.
Based on the amount of available funding, the need to construct the improvements, and
the favorable bid received, staff recommends the City Council to award the Base Bid
and Alternate Bids A and B (total $544,214.00 plus 10% contingency) to F S
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Construction for this project. Alternate Bid items C and D will need to be deferred to a
future project when funding becomes available.

ALTERNATIVES

1. Approve and authorize the recommended actions as presented in this staff report.
This alternative will provide for the timely expenditure of grant funds and the
construction of the Cycle 3 Pedestrian Access Ramps Enhancements and the Cycle
4 Pedestrian and Bicycle Enhancements Projects.

2. Do not approve and authorize the recommended actions as presented in this staff
report. This alternative will result in delaying the timely construction of the project
and possible loss of CDBG funds if not expended by April 1, 2015 and SB821 grant
funds if not expended by June 30, 2015.

FISCAL IMPACT

The SB821 Bicycle and Pedestrian Facilities Program grants will provide for
reimbursement of up to $250,000 of project costs. The grants require local matching
funds which are provided from CDBG (Fund 2512) and Measure A (Fund 2001). On
December 9, 2014 the City Council adopted the Amendment No. 2 to the 2014-15
Annual Action Plan and directed CDBG fund savings from the Hemlock Avenue and
Graham Street Improvements project in the amount of $198,000 to the Cycle 3
Pedestrian Access Ramps Enhancements project. A $35,000 funding from the Citywide
Annual Pavement Resurfacing Program (Fund 2001) will also be used to cover for the
cost of the slurry seal work on Indian Street. There is no impact to the General Fund.
SCAG Article 3 funds are restricted to transportation related capital improvements.

Once constructed, street maintenance costs over a 20 year period are estimated to
average approximately $12,000 per year. Maintenance costs are typically funded by
Measure A or Gas Tax monies that the City receives on an annual basis.

AVAILABLE FUNDS FOR CONSTRUCTION:
SCAG Article 3 Funds
(Account No. 2800-70-77-80001)

(Project Nos. 801 0053 70 77 and 801 0054 70 77 ).....uuuuuueuuumenerinniiniininiinnnnnnnnns $250,000
CDBG Fund Savings from Hemlock Avenue / Graham Street Improvements

(Account No. 2800-70-77-80001) (Project No. 801 0053 70 77) .......uuvueueennrnnnnns $198,000
Annual ADA Compliant Curb Ramp Upgrades

(Account No. 2001-70-77-80001) (Project No. 801 0008 70 77)........cuuvuuruennnnnns $166,000
Citywide Annual Pavement Resurfacing Program

(Account No. 2001-70-77-80001) (Project No. 801 0003 70 77) .......uuvueeumvrnnnnnnnns $35,000
1 ] = | $649,000
ESTIMATED PROJECT COSTS:

Contractor Construction Costs (Include Contingency)...........cccovvvvvviciiieieeeeeennn. $599,000
Construction GeotechniCal SErVICES.........oouu i $10,000
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Construction SUIVEY SEIVICES .......iiiiieiieeeiee e e e e e eeeeees $10,000
Project Administration and INSPecCtion ...............ooiiiiiiiii i $30,000
1] - | $649,000
ANTICIPATED PROJECT SCHEDULE:

Award Construction Contract ..............oueiiiiiiii i January 2015
Complete CONSIIUCHION.........uuiiiiiii e May 2015
CITY COUNCIL GOALS

Public Safety:

Provide a safe and secure environment for people and property in the community,
control the number and severity of fire and hazardous material incidents, and provide
protection for citizens who live, work and visit the City of Moreno Valley.

Public Facilities and Capital Projects:
Ensure that needed public facilities, roadway improvements, and other infrastructure
improvements are constructed and maintained.

NOTIFICATION

During the design phase all utilities were notified of the project. Prior to construction
starting, adjacent property owners, business owners, law enforcement, fire department,
and other emergency services responders in the area will be notified of the construction.

ATTACHMENTS

Attachment 1: Location Map

Attachment 2: Agreement with F S Construction

Prepared By: Department Head Approval:

Quang Nguyen Ahmad R. Ansari, P.E.

Senior Engineer, P.E. Public Works Director/City Engineer
Concurred By: Department Head Approval:

Prem Kumar, P.E. Rick Teichert

Deputy Public Works Director/Assistant City Engineer Chief Financial Officer/City Treasurer
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LOCATION

CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS

@ JOHN F KENNEDY DR/LEGENDARY ST (NE)

@ BAY AV/PECAN PL (NE, NW & SW)

@ JOHN F KENNEDY DR/BLUEBERRY RD (NE, NW)
@ EUCALYPTUS AV/EDGEMONT DR (SE, SW)

@ HEACOCK ST/BAY AV (ALL CORNERS)

@ HEACOCK ST/ DRACAEA AV (ALL CORNERS)
@ EUCALYPTUS AV/KOCHI DR (SE, SW)
WORDSWORTH RD/BOCCACCIO CT (NW, NE &SE)
@ ATHENS DR/SPRING CREST RD (SW, NW & NE)

LOS CABOS DR/PLAZA SONADA WAY (SW, NE & SE)

CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS

(11) GRAHAM ST (EAST SIDE, SOUTH OF ALESSANDRO BL)
(12) INDIAN ST (EAST SIDE, NORTH OF ALESSANDRO BL)

@ INDIAN ST BICYCLE LANES (ALESSANDRO BL TO COTTONWOOD AV)

Public Works Department | CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS
Capital Projects Division

LOCATION MAP

AND
CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS

ATTACHMENT 1

PROJECT NOS. 8010053 70 77, 801 0061 & 801 0054 70 77
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ATTACHMENT 2

Agreement No.

AGREEMENT

PROJECT NO. 801 0053 70 77, 801 0061 & 801 0054 70 77

CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS &
CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS
Various Locations

THIS Agreement, effective as of the date signed by the City of Moreno Valley by and between the
City of Moreno Valley, a municipal corporation, County of Riverside, State of California, hereinafter
called the "City" and F S Construction, hereinafter called the "Contractor."

That the City and the Contractor for the consideration hereinafter named, agree as follows:

1. CONTRACT DOCUMENTS. The Contract Documents consist of the following, which are
incorporated herein by this reference:

A. Governmental approvals, including, but not limited to, permits required for the Work

B. Any and all Contract Change Orders issued after execution of this Agreement

C. This Agreement

D. Addenda Nos. 1 inclusive, issued prior to the opening of the Bids

E. Federal Provisions and Requirements

F. Any Federal Certifications, documentation and reports as required, including but not
limited to Contractor’s Certification on Federal Contract Requirements, Certification of
Nonsegregated Facilities, Certification of Equal Employment Opportunity, Race and
Ethnic Data Reporting Form.

G. City Special Provisions, including the General Provisions and Technical Provisions

H. Standard Specifications for Public Works Construction (“Greenbook”) — latest edition
in effect at the Bid Deadline, as modified by the City Special Provisions

I. Reference Specifications/Reference Documents other than those listed in paragraph
2, below.

J. Project Plans

K. City Standard Plans

L. Caltrans Standard Plans

M. Other Agency Standard Plans: Eastern Municipal Water District (EMWD)

N. The bound Bidding Documents

O. Contractor’s Labor and Materials Payment Bond

P. Contractor’s Faithful Performance Bond

Q. Contractor’s Certificates of Insurance and Additional Insured Endorsements

R. Contractor’s Bidder's Proposal, Subcontractor and Material Supplier Listing

In the event of conflict between any of the Contract Documents, the provisions placing a
more stringent requirement on the Contractor shall prevail. The Contractor shall provide the better
quality or greater quantity of Work and/or materials unless otherwise directed by City in writing. In
the event none of the Contract Documents place a more stringent requirement or greater burden on
the Contractor, the controlling provision shall be that which is found in the document with higher
precedence in accordance with the above order of precedence.

Standard Form of Agreement
00500-1
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2. REFERENCE DOCUMENTS. The following Reference Documents are not considered
Contract Documents and are made available to the Contractor for informational purposes:

NONE

3. SCOPE OF WORK. The Contractor shall perform and provide all materials, tools,
equipment, labor, and services necessary to complete the Work described in the Contract
Documents, except as otherwise provided in the Plans, Standard Specifications, or City Special
Provisions to be the responsibility of others.

4, PAYMENT.

4.1. Contract Price and Basis for Payment. In consideration for the Contractor’s full,
complete, timely, and faithful performance of the Work required by the Contract Documents, the City
shall pay Contractor for the actual quantity of Work required under the Bid Items awarded by the City
performed in accordance with the lump sum prices and unit prices for Bid Iltems and Alternate Bid
Items, if any, set forth the Bidder’s Proposal submitted with the Bid. The sum of the unit prices and
lump sum prices for the Base Bid ltems and Alternate Bid ltems, if any, awarded by the City is Five
Hundred Forty Four Thousand Two Hundred Fourteen and 00/100 Dollars ($544,214.00)
(“Contract Price”). The Alternate Bid ltems selected by the City and included in the Contract are: A
and B. Itis understood and agreed that the quantities set forth in the Bidder's Proposal for which
unit prices are fixed are estimates only and that City will pay and Contractor will accept, as full
payment for these items of work, the unit prices set forth in the Bidder's Proposal multiplied by the
actual number of units performed, constructed, or completed as directed by the City Engineer.

4.2. Payment Procedures. Based upon applications for payment submitted by the
Contractor to the City, the City shall make payments to the Contractor in accordance with Article 9 of
the Standard Specifications, as modified by Article 9 of the City Special Provisions.

5. CONTRACT TIME.

A. Contract Time. The Contract Time shall be determined in accordance with the
following:
Base Bid 45 Working Days
Alternate “A” Bid 10 Working Days
Alternate “B” Bid 3 Working Days
B. Initial Notice to Proceed. After the Agreement has been fully executed by the

Contractor and the City, the City shall issue the “Notice to Proceed to Fulfill Preconstruction
Requirements.” The date specified in the Notice to Proceed to Fulfill Preconstruction Requirements
constitutes the date of commencement of the Contract Time of forty-five (45) Working Days for the
Base Bid, ten (10) Working Days for Alternate Bid “A”, and three (3) Working Days for Alternate “B”,
for a total of fifty-eight (58) Working Days for the project. The Contract Time includes the time
necessary to fulfill preconstruction requirements, and to complete construction of the Project (except
as adjusted by subsequent Change Orders).

The Notice to Proceed to Fulfill Preconstruction Requirements shall further specify that
Contractor must complete the preconstruction requirements within ten (10) Working Days after the
date of commencement of the Contract Time; this duration is part of the Contract Time.

Standard Form of Agreement
00500-2
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Preconstruction requirements include, but are not limited to, the following:

» Submitting and obtaining approval of Traffic Control Plans

e Submitting and obtaining approval of the Stormwater Pollution Prevention Plan
(SWPPP)/Water Pollution Control Plan (WPCP)

» Submitting and obtaining approval of critical required submittals

» Installation of the approved Project Identification Signs

» Obtaining an approved no fee Encroachment Permit

* Notifying all agencies, utilities, residents, etc., as outlined in the Bidding Documents

If the City’s issuance of a Notice to Proceed to Fulfill Preconstruction Requirements is
delayed due to Contractor’s failure to return the fully executed Agreement and insurance and bond
documents within ten (10) Working Days after Contract award, then Contractor agrees to the
deduction of one (1) Working Day from the number of days to complete the Project for every
Working Day of delay in the City’s receipt of said documents. This right is in addition to and does
not affect the City’s right to demand forfeiture of Contractor’s Bid Security if Contractor persistently
delays in providing the required documentation.

C. Notice to Proceed with Construction. After all preconstruction requirements are
met and materials have been ordered in accordance with the Notice to Proceed to Fulfill
Preconstruction Requirements, the City shall issue the “Notice to Proceed with Construction,” at
which time the Contractor shall diligently prosecute the Work, including corrective items of Work,
day to day thereafter, within the remaining Contract Time.

6. LIQUIDATED DAMAGES AND CONTROL OF WORK.

6.1. Liquidated Damages. The Contractor and City (collectively, the “Parties”) have
agreed to liquidate damages with respect to Contractor’s failure to fulfill the preconstruction
requirements, and/or failure to complete the Work within the Contract Time. The Parties intend for
the liquidated damages set forth herein to apply to this Contract as set forth in Government Code
Section 53069.85. Contractor acknowledges and agrees that the liquidated damages are intended
to compensate the City solely for Contractor’s failure to meet the deadline for completion of the
Work and will not excuse Contractor from liability from any other breach, including any failure of the
Work to conform to the requirements of the Contract Documents.

In the event that Contractor fails to fulfill the preconstruction requirements and/or fails to complete
the Work within the Contract Time, Contractor agrees to pay the City $500.00 per Calendar day
that completion of the Work is delayed beyond the Contract Time, as adjusted by Contract Change
Orders. The Contractor will not be assessed liquidated damages for delays occasioned by the
failure of the City or of the owner of a utility to provide for the removal or relocation of utility facilities.

The Contractor and City acknowledge and agree that the foregoing liquidated damages have been
set based on an evaluation of damages that the City will incur in the event of late completion of the
Work. The Contractor and City acknowledge and agree that the amount of such damages are
impossible to ascertain as of the date of execution hereof and have agreed to such liquidated
damages to fix the City’s damages and to avoid later disputes. It is understood and agreed by
Contractor that liquidated damages payable pursuant to this Agreement are not a penalty and that
such amounts are not manifestly unreasonable under the circumstances existing as of the date of
execution of this Agreement.

Standard Form of Agreement
00500-3
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It is further mutually agreed that the City will have the right to deduct liquidated damages against
progress payments or retainage and that the City will issue a Change Order or Construction Change
Directive and reduce the Contract Price accordingly. In the event the remaining unpaid Contract
Price is insufficient to cover the full amount of liquidated damages, Contractor shall pay the
difference to the City.

6.2. Owneris Exempt from Liability for Early Completion Delay Damages. While the
Contractor may schedule completion of all of the Work, or portions thereof, earlier than the Contract
Time, the Owner is exempt from liability for and the Contractor will not be entitled to an adjustment
of the Contract Sum or to any additional costs, damages, including, but not limited to, claims for
extended general conditions costs, home office overhead, jobsite overhead, and management or
administrative costs, or compensation whatsoever, for use of float time or for Contractor’s inability to
complete the Work earlier than the Contract Time for any reason whatsoever, including but not
limited to, delay cause by Owner or other Excusable Compensable Delay. See Section 6-6 of the
Standard Specifications and City Special Provisions regarding compensation for delays.

6.3.  Any work completed by the Contractor after the issuance of a Stop Work Notice by
the City shall be rejected and/or removed and replaced as specified in Section 2-11 of the Special
Provisions.

7. INSURANCE.

7.1. General. The Contractor shall procure and maintain at its sole expense and
throughout the term of this Agreement, any extension thereof, Commercial General Liability,
Automobile Liability, and Workers’ Compensation Insurance with such coverage limits as described
herein.

7.2.  Additional Insured Endorsements. The Contractor shall cause the insurance
required by the Contract Document to include the City of Moreno Valley, the City Council and each
member thereof, the Moreno Valley Housing Authority (MVHA), and the Moreno Valley Community
Services District (CSD), and their respective officials, employees, commission members, officers,
directors, agents, employees, volunteers and representatives as an additional insureds. For the
Commercial General Liability coverage, said parties shall be named as additional insureds utilizing
either:

1. Insurance Services Office (“ISO”) Additional Insured endorsement CG 20
10 (11/85); or

2. ISO Additional Insured endorsement CG 20 10 (10/01) and Additional
Insured Completed Operations endorsement CG 20 37 (10/01); or

3. Substitute endorsements providing equivalent coverage, approved by the
City.

The endorsements shall be signed by a person authorized by the insurer to bind coverage on its
behalf. The coverage shall contain no special limitations on the scope of protection afforded to such
additional insureds. Coverage for such additional insureds does not extend to liability to the extent
prohibited by Insurance Code Section 11580.4.

7.3. Waivers of Subrogation. All policies of insurance required by the Contract
Documents shall include or be endorsed to provide a waiver by the insurers of any rights of recovery
or subrogation that the insurers may have at any time against the City of Moreno Valley, the City

Standard Form of Agreement
00500-4

Iitem No. A.5 -88-



City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

Council and each member thereof, the Moreno Valley Housing Authority (MVHA), and the Moreno
Valley Community Services District (CSD), and their respective officials, employees, commission
members, officers, directors, agents, employees, volunteers and representatives.

7.4. Primary Coverage. All policies and endorsements shall stipulate that the
Contractor’s (and the Subcontractors’) insurance coverage shall be primary insurance as respects
the City of Moreno Valley, the City Council and each member thereof, the Moreno Valley Housing
Authority (MVHA), and the Moreno Valley Community Services District (CSD), and their respective
officials, employees, commission members, officers, directors, agents, employees, volunteers and
representatives, and shall be excess of the Contractor’s (and its Subcontractors’) insurance and
shall not contribute with it.

7.5. Coverage Applies Separately to Each Insured and Additional Insured. Coverage
shall state that the Contractor’s (and its Subcontractors’) insurance shall apply separately to each
insured or additional insured against whom claim is made or suit is brought, except with respect to
the limits of the insurer’s liability. Coverage shall apply to any claim or suit brought by an additional
insured against a named insured or other insured.

7.6. Self-Insurance. Any self-insurance (including deductibles or self-insured retention in
excess of $50,000) in lieu of liability insurance must be declared by Contractor and approved by the
City in writing prior to execution of the Agreement. The City’s approval of self-insurance, if any, is
within the City’s sole discretion and is subject to the following conditions:

1. Contractor must, at all times during the term of the Agreement and for a
period of at least one (1) year after completion of the Project maintain and
upon Owner’s reasonable request provide evidence of:

(a) Contractor's “net worth” (defined as “total assets” [defined as all
items of value owned by the Contractor including tangible items such
as cash, land, personal property and equipment and intangible items
such as copyrights and business goodwill]) minus total outside
liabilities must be reflected in a financial statement for the prior fiscal
year reflecting sufficient income and budget for Contractor to afford
at least one loss in an amount equal to the amount of self-insurance;

(b) financial statements showing that Contractor has funds set
aside/budgeted to finance the self-insured fund (i.e., Contractor has a
program that fulfills functions that a primary insurer would fill; and

(c) a claims procedure that identifies how a claim is supposed to be
tendered to reach the financing provided by the self-insured fund.

2. If at any time after such self-insurance has been approved Contractor fails to
meet the financial thresholds or otherwise fails to comply with the provisions
set forth in this Paragraph 7, at the option of the City:

(a) the Contractor shall immediately obtain and thereafter maintain the
third party insurance required under this Paragraph 7 and otherwise
on the terms required above; or

(b) the insurer shall reduce or eliminate such deductibles or self-insured
retention as respects the City, its officers, officials, employees and
volunteers; or

Standard Form of Agreement
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(c) the Contractor shall procure a bond guaranteeing payment of losses
and related investigation, claim administration, and defense
expenses.

7.7. Insurer Financial Rating. Insurance companies providing insurance hereunder
shall be rated A-:VII or better in Best's Insurance Rating Guide and shall be legally licensed and
qualified to conduct insurance business in the State of California.

7.8. Notices to City of Cancellation or Changes. Each insurance policy described in
this Paragraph 7 shall contain a provision or be endorsed to state that coverage will not be cancelled
without thirty (30) days’ prior written notice by certified or registered mail to the City (this obligation
may be satisfied in the alternative by requiring such notice to be provided by Contractor’s insurance
broker and set forth on its Certificate of Insurance provided to the City), except that cancellation for
non-payment of premium shall require (10) days prior written notice by certified or registered mail. If
an insurance carrier cancels any policy or elects not to renew any policy required to be maintained
by Contractor pursuant to the Contract Documents, Contractor agrees to give written notice to the
City at the address indicated on the first page of the Agreement. Contractor agrees to provide the
same notice of cancellation and non-renewal to the City that is required by such policy(ies) to be
provided to the First Named Insured under such policy(ies). Contractor shall provide confirmation
that the required policies have been renewed not less than seven (7) days prior to the expiration of
existing coverages and shall deliver renewal or replacement policies, certificates and endorsements
to the City Clerk within fourteen (14) days of the expiration of existing coverages. Contractor agrees
that upon receipt of any notice of cancellation or alteration of the policies, Contractor shall procure
within five (5) days, other policies of insurance similar in all respects to the policy or policies to be
cancelled or altered. Contractor shall furnish to the City Clerk copies of any endorsements that are
subsequently issued amending coverage or limits within fourteen (14) days of the amendment.

7.9. Commercial General Liability. Coverage shall be written on an ISO Commercial
General Liability “occurrence” form CG 00 01 (10/01 or later edition) or equivalent form approved by
the City for coverage on an occurrence basis. The insurance shall cover liability, including, but not
limited to, that arising from premises operations, stop gap liability, independent contractors,
products-completed operations, personal injury, advertising injury, and liability assumed under an
insured contract. The policy shall be endorsed to provide the Aggregate Per Project Endorsement
ISO form CG 25 03 (11/85). Coverage shall contain no contractors’ limitation or other endorsement
limiting the scope of coverage for liability arising from pollution, explosion, collapse, or underground
(x, ¢, u) property damage. Contractor shall provide Products/Completed Operations coverage to be
maintained continuously for a minimum of one (1) year after Final Acceptance of the Work.

Contractor shall maintain Commercial General Liability insurance with the following minimum limits:
$1,000,000 per occurrence / $2,000,000 aggregate / $2,000,000 products-completed operations.

7.10. Business Automobile Liability. Coverage shall be written on ISO form CA 00 01
(12/93 or later edition) or a substitute form providing equivalent coverage for owned, hired, leased
and non-owned vehicles, whether scheduled or not, with $1,000,000 combined single limit per
accident for bodily injury and property damage. If necessary, the policy shall be endorsed to provide
contractual liability coverage.

7.11. Workers’ Compensation. Contractor shall comply with the applicable sections of
the California Labor Code concerning workers’ compensation for injuries on the job. Compliance is
accomplished in one of the following manners:

Standard Form of Agreement
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1. Provide copy of permissive self-insurance certificate approved by the
State of California; or
2. Secure and maintain in force a policy of workers’ compensation insurance

with statutory limits and Employer’s Liability Insurance with a minimal limit
of $1,000,000 per accident; or

3. Provide a “waiver” form certifying that no employees subject to the Labor
Code’s Workers’ Compensation provision will be used in performance of this
Contract.

7.12. Subcontractors’ Insurance. The Contractor shall include all Subcontractors as
insureds under its policies or shall furnish separate certificates and endorsements for each
Subcontractor. All coverages for Subcontractors shall be subject to all of the requirements stated
herein.

8. BONDS. The Contractor shall furnish a satisfactory Performance Bond meeting all statutory
requirements of the State of California on the form provided by the City. The bond shall be
furnished as a guarantee of the faithful performance of the requirements of the Contact Documents
as may be amended from time to time, including, but not limited to, liability for delays and damages
(both direct and consequential) to the City and the City’s Separate Contractors and consultants,
warranties, guarantees, and indemnity obligations, in an amount that shall remain equal to one
hundred percent (100%) of the Contract Price.

The Contractor shall furnish a satisfactory Labor and Materials Payment Bond meeting all statutory
requirements of the State of California on the form provided by the City in an amount that shall
remain equal to one hundred percent (100%) of the Contract Price to secure payment of all claims,
demands, stop notices, or charges of the State of California, of material suppliers, mechanics, or
laborers employed by the Contractor or by any Subcontractor, or any person, form, or entity eligible
to file a stop notice with respect to the Work.

All bonds shall be executed by a California-admitted surety insurer. Bonds issued by a California-
admitted surety insurer listed on the latest version of the U.S Department of Treasury Circular 570
shall be deemed accepted unless specifically rejected by the City. Bonds issued by sureties not
listed in Treasury Circular 570 must be accompanied by all documents enumerated in California
Code of Civil Procedure Section 995.660(a). The bonds shall bear the same date as the Contract.
The attorney-in-fact who executes the required bonds on behalf of the surety shall affix thereto a
certified and current copy of the power of attorney. In the event of changes that increase the
Contract Price, the amount of each bond shall be deemed to increase and at all times remain equal
to the Contract Price. The signatures shall be acknowledged by a notary public. Every bond must
display the surety’s bond number and incorporate the Contract for construction of the Work by
reference. The terms of the bonds shall provide that the surety agrees that no change, extension of
time, alteration, or modification of the Contract Documents or the Work to be performed thereunder
shall in any way affect its obligations and shall waive notice of any such change, extension of time,
alteration, or modification of the Contract Documents. The surety further agrees that it is obligated
under the bonds to any successor, grantee, or assignee of the City.

Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering
payment of obligations arising under the Contract, the Contractor shall promptly furnish a copy of the
bonds or shall authorize a copy to be furnished.

Should any bond become insufficient, or should any of the sureties, in the opinion of the City,
become non-responsible or unacceptable, the Contractor shall, within ten (10) Calendar Days after
receiving notice from the City, provide written documentation to the Satisfaction of the City that
Contractor has secured new or additional sureties for the bonds; otherwise the Contractor shall be in
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default of the Contract. No further payments shall be deemed due or will be made under Contract
until a new surety(ies) qualifies and is accepted by the City.

9. RECORDS. The Contractor and its Subcontractors shall maintain and keep books, payrolls,
invoices of materials, and Project records current, and shall record all transactions pertaining to the
Contract in accordance with generally acceptable accounting principles. Said books and records
shall be made available to the City of Moreno Valley, Riverside County, the State of California, the
Federal Government, and to any authorized representative thereof for purposes of audit and
inspection at all reasonable times and places. All such books, payrolls, invoices of materials, and
records shall be retained for at least three (3) years after Final Acceptance.

10. INDEMNIFICATION.

10.1. General. To the fullest extent permitted by law, the Contractor assumes liability for
and agrees, at the Contractor’s sole cost and expense, to promptly and fully indemnify, protect, hold
harmless and defend (even if the allegations are false, fraudulent, or groundless), the City of Moreno
Valley, its City Council, the Moreno Valley Housing Authority (MVHA), and the Moreno Valley
Community Services District (CSD), and all of their respective officials, officers, directors,
employees, commission members, representatives and agents (“Indemnitees”), from and against
any and all claims, allegations, actions, suits, arbitrations, administrative proceedings, regulatory
proceedings, or other legal proceeds, causes of action, demands, costs, judgments, liens, stop
notices, penalties, liabilities, damages, losses, anticipated losses of revenues, and expenses
(including, but not limited to, any fees of accountants, attorneys, experts or other professionals, or
investigation expenses), or losses of any kind or nature whatsoever, whether actual, threatened or
alleged, arising out of, resulting from, or in any way (either directly or indirectly), related to the Work,
the Project or any breach of the Contract by Contractor or any of its officers, agents, employees,
Subcontractors, Sub-subcontractors, or any person performing any of the Work, pursuant to a direct
or indirect contract with the Contractor (“Indemnity Claims”). Such Indemnity Claims include, but are
not limited to, claims for:

A. Any activity on or use of the City’s premises or facilities;

B. Any liability incurred due to Contractor acting outside the scope of its
authority pursuant to the Contract, whether or not caused in part by an
Indemnified Party;

C. The failure of Contractor or the Work to comply with any Applicable Law,
permit or orders;
D. Any misrepresentation, misstatement or omission with respect to any

statement made in the Contract Documents or any document furnished by
the Contractor in connection therewith;

E. Any breach of any duty, obligation or requirement under the Contract
Documents, including, but not limited to any breach of Contractor’s
warranties, representations or agreements set forth in the Contract
Documents;

Any failure to coordinate the Work with City’s Separate Contractors;

Any failure to provide notice to any party as required under the Contract
Documents;

Any failure to act in such a manner as to protect the Project from loss, cost,
expense or liability;

Bodily or personal injury, emotional injury, sickness or disease, or death at
any time to any persons including without limitation employees of Contractor;

r om
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J. Damage or injury to real property or personal property, equipment and
materials (including, but without limitation, property under the care and
custody of the Contractor or the City) sustained by any person or persons
(including, but not limited to, companies, corporations, utility company or
property owner, Contractor and its employees or agents, and members of the
general public);

K. Any liability imposed by Applicable Law including, but not limited to criminal
or civil fines or penalties;

L. Any dangerous, hazardous, unsafe or defective condition of, in or on the
Site, of any nature whatsoever, which may exist by reason of any act,
omission, neglect, or any use or occupation of the Site by Contractor, its
officers, agents, employees, or Subcontractors;

M. Any operation conducted upon or any use or occupation of the Site by
Contractor, its officers, agents, employees, or Subcontractors under or
pursuant to the provisions of the Contract or otherwise;

N. Any acts, errors, omission or negligence of Contractor, its officers, agents,
employees, or Subcontractors;
0. Infringement of any patent rights, licenses, copyrights or intellectual property

which may be brought against the Contractor or Owner arising out of
Contractor’'s Work, for which the Contractor is responsible; and

P. Any and all claims against the City seeking compensation for labor
performed or materials used or furnished to be used in the Work or alleged
to have been furnished on the Project, including all incidental or
consequential damages resulting to the City from such claims.

10.2. Effect of Indemnitees’ Active Negligence. Contractor’s obligations to indemnify
and hold the Indemnitees harmless exclude only such portion of any Indemnity Claim which is
attributable to the active negligence or willful misconduct of the Indemnitee, provided such active
negligence or willful misconduct is determined by agreement of the parties or by findings of a court
of competent jurisdiction. Ininstances where an Indemnitee’s active negligence accounts for only a
percentage of the liability for the Indemnity Claim involved, the obligation of Contractor will be for
that entire percentage of liability for the Indemnity Claim not attributable to the active negligence or
willful misconduct of the Indemnitee(s). Such obligation shall not be construed to negate, abridge or
otherwise reduce any other right or obligation of indemnity which would otherwise exist as to any
party or person described in this Paragraph 11. Subject to the limits set forth herein, the Contractor,
at its own expense, shall satisfy any resulting judgment that may be rendered against any
Indemnitee resulting from an Indemnity Claim. The Indemnitees shall be consulted with regard to
any proposed settlement.

10.3. Independent Defense Obligation. The duty of the Contractor to indemnify and hold
harmless the Indemnitees includes the separate and independent duty to defend the Indemnitees,
which duty arises immediately upon receipt by Contractor of the tender of any Indemnity Claim from
an Indemnitee. The Contractor’s obligation to defend the Indemnitee(s) shall be at Contractor’s sole
expense, and not be excused because of the Contractor’s inability to evaluate liability or because
the Contractor evaluates liability and determines that the Contractor is not liable. This duty to
defend shall apply whether or not an Indemnity Claim has merit or is meritless, or which involves
claims or allegations that any or all of the Indemnitees were actively, passively, or concurrently
negligent, or which otherwise asserts that the Indemnitees are responsible, in whole or in part, for
any Indemnity Claim. The Contractor shall respond within thirty (30) Calendar Days to the tender of
any Indemnity Claim for defense and/or indemnity by an Indemnitee, unless the Indemnitee agrees
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in writing to an extension of this time. The defense provided to the Indemnitees by Contractor shall
be by well qualified, adequately insured and experienced legal counsel acceptable to the City.

10.4. Intent of Parties Regarding Scope of Indemnity. Itis the intent of the parties that
the Contractor and its Subcontractors of all tiers shall provide the Indemnitees with the broadest
defense and indemnity permitted by Applicable Law. In the event that any of the defense, indemnity
or hold harmless provisions in the Contract Documents are found to be ambiguous, or in conflict
with one another, itis the parties’ intent that the broadest and most expansive interpretation in favor
of providing defense and/or indemnity to the Indemnitees be given effect.

10.5. Waiver of Indemnity Rights Against Indemnitees. With respect to third party
claims against the Contractor, to the fullest extent permitted by law, the Contractor waives any and
all rights to any type of express or implied indemnity against the Indemnitees.

10.6. Subcontractor Requirements. In addition to the requirements set forth
hereinabove, Contractor shall ensure, by written subcontract agreement, that each of Contractor’s
Subcontractors of every tier shall protect, defend, indemnify and hold harmless the Indemnitees with
respect to Indemnity Claims arising out of, in connection with, or in any way related to each such
Subcontractors’ Work on the Project in the same manner in which Contractor is required to protect,
defend, indemnify and hold the Indemnitees harmless. In the event Contractor fails to obtain such
defense and indemnity obligations from others as required herein, Contractor agrees to be fully
responsible to the Indemnitees according to the terms of this Paragraph 11.

10.7. No Limitation or Waiver of Rights. Contractor’s obligations under this Paragraph
11 are in addition to any other rights or remedies which the Indemnitees may have under the law or
under the Contract Documents. Contractor’s indemnification and defense obligations set forth in
this Paragraph 11 are separate and independent from the insurance provisions set forth in the
Contract Documents, and do not limit, in any way, the applicability, scope, or obligations set forth in
such insurance provisions. The purchase of insurance by the Contractor with respect to the
obligations required herein shall in no event be construed as fulfilment or discharge of such
obligations. In any and all claims against the Indemnitees by any employee of the Contractor, any
Subcontractor, any supplier of the Contractor or Subcontractors, anyone directly or indirectly
employed by any of them, or anyone for whose acts any of them may be liable, the obligations under
this Paragraph 11 shall not be limited in any way by any limitation on the amount or type of
damages, compensation or benefits payable by or for the Contractor or any Subcontractor or any
supplier of either of them, under workers’ or workmen’s compensation acts, disability benefit acts or
other employee benefit acts. Failure of the City to monitor compliance with these requirements
imposes no additional obligations on the City and will in no way act as a waiver of any rights
hereunder.

10.8. Withholding to Secure Obligations. In the eventan Indemnity Claim arises prior to
final payment to Contractor, the City may, in its sole discretion, reserve, retain or apply any monies
due Contractor for the purpose of resolving such Indemnity Claims; provided, however, the City may
release such funds if the Contractor provides the City with reasonable assurances of protection of
the Indemnitees’ interests. The City shall, in its sole discretion, determine whether such assurances
are reasonable.

10.9. Survival of Indemnity Obligations. Contractor’s obligations under this Paragraph
11 are binding on Contractor’s and its Subcontractors’ successors, heirs and assigns and shall
survive the completion of the Work or termination of the Contractor’s performance of the Work.
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1. FEDERAL REQUIREMENTS. If the Contractor or Subcontractor is performing work on
Section 3, Housing and Urban Development Act of 1968, projects for which the amount of the
assistance exceeds $200,000 and the contract or subcontract exceeds $100,000:

11.1  The work to be performed under this contract is subject to the requirements of
Section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u
(Section 3). The purpose of Section 3 is to ensure that employment and other economic
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 3, shall, to
the greatest extent feasible, be directed to low- and very low-income persons, particularly persons
who are recipients of HUD assistance for housing.

11.2 The parties to this contract agree to comply with HUD’s regulations in 24 CFR part
135, which implements Section 3. As evidenced by their execution of this contract, the parties to
this contract certify that they are under no contractual or other impediment that would prevent them
from complying with the part 135 regulations.

11.3 The contractor agrees to send to each labor organization or representative of workers
with which the contractor has a collective bargaining agreement or other understanding, if any, a
notice advising the labor organization or workers’ representative of the contractor’'s commitments
under this Section 3 clause, and will post copies of the notice in conspicuous places at the work site
where both employees and applicants for training and employment positions can see the notice.
The notice shall describe the Section 3 preference, shall set forth minimum number and job titles
subject to hire, availability of apprenticeship and training positions, the qualifications for each; and
the name and location of the person(s) taking applications for each of the positions; and the
anticipated date the work shall begin.

11.4 The contractor agrees to include this Section 3 Clause in every subcontract subject to
compliance with regulations in 24 CFR part 135, and agrees to take appropriate action, as provided
in an applicable provision of the subcontract or in this Section 3 Clause, upon a finding that the
subcontractor is in violation of the regulations in 24 CFR part 135. The contractor will not
subcontract with any subcontractor where the contractor has notice or knowledge that the
subcontractor has been found in violation of the regulations in 24 CFR part 135.

11.5 The contractor will certify that any vacant employment positions, including training
positions, that are filled (1) after the contractor is selected but before the contract is executed, and

(2) with persons other than those to whom the regulations of 24 CFR part 135 require employment
opportunities to be directed, were not filled to circumvent the contractor’s obligations under 24 CFR
part 135.

11.6  Noncompliance with HUD’s regulations in 24 CFR part 135 may result in sanctions,
termination of this contract for default, and debarment or suspension from future HUD assisted
contracts.

11.7  With respect to work performed in connection with Section 3 covered Indian housing
assistance, Section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C.
450e) also applies to the work to be performed under this contract. Section 7(b) requires that to the
greatest extent feasible (i) preference and opportunities for training and employment shall be given
to Indians, and (ii) preference in the award of contracts and subcontracts shall be given to Indian
organizations and Indian-owned Economic Enterprises. Parties to this contract that are subject to
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the provisions of Section 3 and Section 7(b) agree to comply with Section 3 to the maximum extent
feasible, but not in derogation of compliance with Section 7(b).

12. SUCCESSORS AND ASSIGNS. The Parties bind themselves, their heirs, executors,
administrators, successors and assigns the covenants, agreements and obligations contained in the
Contract Documents. The Contractor shall not, either voluntarily or by action of law, assign any right
or obligation of the Contractor under the Contract Documents without prior written consent of the
City.

(SIGNATURE PAGE FOLLOWS)
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CITY OF MORENO VALLEY, Municipal Corporation F S Construction

BY: License No./
City Manager Classification:
DATE: Expiration Date:
Federal I.D. No.:
INTERNAL USE ONLY PRINT NAME:
APPROVED AS TO LEGAL FORM: SIGNATURE:
TITLE:
City Attorne
y Y DATE:
Date
RECOMMENDED FOR APPROVAL: PRINT NAME:
SIGNATURE:
Public Works Director/City Engineer )
(if contract exceeds $15,000) TITLE:
DATE:
Date
Chief Financial Officer
Date

SIGNING INSTRUCTIONS TO THE CONTRACTOR:

Signature(s) must be accompanied by a completed notary certificate of acknowledgement attached hereto.
A general partner must sign on behalf of a partnership. Two (2) corporate officers must sign on behalf of a
corporation unless the corporation has a corporate resolution that allows one person to sign on behalf of the
corporation; if applicable, said resolution must be attached hereto. The corporate seal may be affixed

hereto.
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CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

SAMPLE

County of

On before me,

(Here insert name and title of the officer)

personally appeared

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledgement to me that he/she they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM
DESCRIPTION OF THE ATTACHED DOCUMENT Any acknowledgment completed in California must contain verbiage exactly

appears above in the notary section or a separate acknowledgment form must
property completed and attached to that document. The only exception is if a
BIDDER’S BOND SIGNATURE PAGE document is recorded outside of California. In such instances, any alternative
(Title or description of attached document) acknowledgment verbiage as may be printed on such a document so long as the
verbiage does not require the notary to do something that is illegal for a notary
in California (i.e. certifying the authorized capacity of the signer). Please check
the document carefully for proper notarial wording and attach this form if
required.
* State and County information must be the State and County where the
Number of Pages document signer(s) personally appeared before the notary public for
acknowledgment.
Document Date Date of notarization must be the date that the signer(s) personally appeared
which must also be the same date the acknowledgment is completed.
The notary public must print his or her name as it appears within his or her
commission followed by a comma and then your title (notary public).
Additional Information Print the name(s) of document signer(s) who personally appear at the time of
notarization.
Indicate the correct singular or plural forms by crossing off incorrect forms
CAPACITY CLAIMED BY THE SIGNER .(i‘e: he/she'/t-lf}ey, is/afe) or circling the.cor'rect forms. Failure to'correctly
indicate this information may lead to rejection of document recording.
The notary seal impression must be clear and photographically reproducible.
IndiVidual(S) Impression must not cover text or lines. If seal impression smudges, re-seal if
Corporate Officer a sufficient area permits, otherwise complete a different acknowledgment
form.
Signature of the notary public must match the signature on file with the office
of the county clerk.
Partner (S) Additional information is not required but could help to ensure this
Attorney-in-Fact acknowledgment is not misused or attached to a different document.
Other Indicate title or type of attached document, number of pages and date.
Indicate the capacity claimed by the signer. If the claimed capacity is a
corporate officer, indicate the title (i.e. CEO, CFO, Secretary).
Securely attach this document to the signed document.
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Equal Employment
Opportunity Certification
Excerpt From 41 CFR §60-1.4(b)

U.S. Department of Housing
and Urban Development

Office of Housing
Federal Housing Commissioner

form HUD-92010 (3-2006)

The applicant hereby agrees that it will incorporate or cause to be
incorporated into any contract for construction work, or
modification thereof, as defined in the regulations of the Secretary
of Labor at 41 CFR Chapter 60, which is paid for in whole or in
part with funds obtained from the Federal Government or
borrowed on the credit of the Federal Government pursuant to a
grant, contract, loan insurance, or guarantee, or undertaken
pursuant to any Federal program involving such grant, contract,
loan, insurance, or guarantee, the following equal opportunity
clause:

During the performance of this contract, the contractor agrees as
follows:

(1) The contractor will not discriminate against any employee or
applicant for employment because of race, color, religion,
sex, or national origin. The contractor will take affirmative
action to ensure that applicants are employed, and that
employees are treated during employment without regard to
their race, color, religion, sex, or national origin, such action
shall include, but not be limited to the following: Employment,
upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms
of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for
employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the contractor, state that
all qualified applicants will receive considerations for
employment without regard to race, color, religion, sex, or
national origin.

(3) The contractor will send to each labor union or representative
of workers with which it has a collective bargaining agreement
or other contract or understanding, a notice to be provided
advising the said labor union or workers' representatives of
the contractor's commitments under this section, and shall
post copies of the notice in conspicuous places available to
employees and applicants for employment.

(4) The contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, and of the rules,
regulations and relevant orders of the Secretary of Labor.

(5) The contractor will furnish all information and reports required
by Executive Order 11246 of September 24, 1965, and by
rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to its books, records,
and accounts by the administering agency and the Secretary
of Labor for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.

(6) In the event of the contractor's noncompliance with the

nondiscrimination clauses of this contract or with any of the

said rules, regulations, or orders, this contract may be

canceled, terminated, or suspended in whole or in part and
the contractor may be declared ineligible for further
Government contracts or federally assisted construction
contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such
other sanctions may be imposed and remedies invoked as
provided in Executive Order 11246 of September 24,
1965, or by rule, regulation, or order of the Secretary of
Labor, or as otherwise provided by law.

(7) The contractor will include the portion of the sentence
immediately preceding paragraph (1) and the provisions of
paragraphs (1) through (7) in every subcontract or
purchase order unless exempted by rules, regulations, or
orders of the Secretary of Labor issued pursuant to section
204 of Executive Order 11246 of September 24, 1965, so
that such provisions will be binding upon each
subcontractor or vendor. The contractor will take such
action with respect to any subcontract or purchase order
as the administering agency may direct as a means of
enforcing such provisions, including sanctions for
noncompliance: Provided, however, That in the event a
contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction by the administering agency the contractor may
request the United States to enter into such litigation to
protect the interests of the United States.

The applicant further agrees that it will be bound by the above
equal opportunity clause with respect to its own employment
practices when it participates in federally assisted construction
work:

Provided, That if the applicant so participating is a State or
local government, the above equal opportunity clause is not
applicable to any agency, instrumentality or subdivision of such
government which does not participate in work on or under the
contract.

The applicant agrees that it will assist and cooperate actively
with the administering agency and the Secretary of Labor in
obtaining the compliance of contractors and subcontractors with
the equal opportunity clause and the rules, regulations, and
relevant orders of the Secretary of Labor, that it will furnish the
administering agency and the Secretary of Labor such
information as they may require for the supervision of such
compliance, and that it will otherwise assist the administering
agency in the discharge of the agency's primary responsibility
for securing compliance.

The applicant further agrees that it will refrain from entering into
any contract or contract modification subject to Executive Order
11246 of September 24, 1965, with a contractor debarred from,
or who has not demonstrated eligibility for, Government
contracts and Federally-assisted construction contracts
pursuant to the Executive order and will carry out such
sanctions and penalties for violation of the equal opportunity

Firm Name and Address

By

Title

-99-

Equal Employment Opportunity Certification
NNRN1-1

Item No. A.5

Department of Veterans Affairs



City of Moreno Valley

Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

clause as may be imposed upon contractors and subcontractors
by the administering agency or the Secretary of Labor pursuant
to Part Il, Subpart D of the Executive order. In addition, the
applicant agrees that if it fails or refuses to comply with these
undertakings, the administering agency may take any or all of the
following actions: Cancel, terminate, or suspend in whole or in
part this grant (contract, loan, insurance, guarantee); refrain from
extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred until
satisfactory assurance of future compliance has been received
from such applicant; and refer the case to the Department of
Justice for appropriate legal proceedings.

Excerpt from HUD Regulations
200.410 Definition of term “applicant”.

(a) In multifamily housing transactions where controls over the
mortgagor are exercised by the Commissioner either
through the ownership of corporate stock or under the
provisions of a regulatory agreement, the term “applicant” as
used in this subpart shall mean the mortgagor.

(b) Intransactions other than those specified in paragraph(a) of
this section, the term “applicant” as used in this subpart shall
mean the builder, dealer or contractor performing the
construction, repair or rehabilitation work for the mortgagor
or other borrower.

200.420 Equal Opportunity Clause to be included in contracts
and subcontracts.

(a) The following equal opportunity clause shall be included in
each contract and subcontract which is not exempt:

During the performance of this contract, the contractor
agrees as follows:

(1) The contractor will not discriminate against any employee
or applicant for employment because of race, creed, color, or
national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment without regard to their race,
creed, color, or national origin. Such action shall include, but
not be limited to the following: employment, upgrading,
demotion or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of
compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for
employment, notices to be provided setting forth the
provisions of the nondiscrimination clause.

(2) The contractor will in all solicitations or advertisements
for employees placed by or on behalf of the contractor, state
that all qualified applicants will receive consideration for
employment without regard race, creed, color, or national
origin.

(3) The contractor will send to each labor union or
representative of workers with which he has a collective
bargaining agreement or other contract or understanding, a
notice, to be provided, advising the said labor union or
workers’ representative of the contractor's commitments
under this section, and shall post copies of the notices in
conspicuous places available to employees and applicants
for employment.

(4) The contractor will comply with all provisions of Executive
Order 10925 of March 6 1961, as amended, and of the
regulations, and relevant orders of the President's Committee
on Equal Employment Opportunity created thereby.

(5) The contractor will furnish all information and reports
required by Executive Order 10925 of March 6, 1961, as
amended, and by the regulations, and orders of the said
Committee, or pursuant thereto, and will permit access to his
books, records, and accounts by HUD and the Committee for
purposes of investigation to ascertain compliance with such
regulations, and orders.

(6) In the event of the contractor’'s non-compliance with
the nondiscrimination clause of this contract or with any of
the said regulations, or orders, this contract may be
cancelled, terminated or suspended in whole or in part and
the contractor may be declared ineligible for further
Government contracts or Federally-assisted construction
contracts in accordance with procedures authorized in
Executive Order 10925 of March 6, 1961, as amended, and
such other sanctions may be imposed and remedies invoke
s provided in the said Executive Order or by regulations, or
order of the President's Committee on Equal Employment
Opportunity, or as otherwise provided by law.

(7) The contractor will include the provisions of Paragraphs
(1) through (7) in every subcontract or purchase order unless
exempted by regulations, or orders of the President’s
Committee on Equal Employment Opportunity issued
pursuant to Section 303 of Executive Order 10925 of March
6, 1961, as amended, so that such provisions will be binding
upon each subcontractor or vender. The contractor will take
such action with respect to any subcontract or purchase
orders as HUD may direct as a means of enforcing such
provisions, including sanctions for noncompliance: Provided,
however, that in the event the contractor becomes involved
in, or is threatened with, litigation with a subcontractor or
vender as a result of such direction by HUD, the contractor
may request the United States to enter into such litigation to
protect the interests of the United States.

(b) Except in subcontracts for the performance of construction
work at the site of construction, the clause is not required to
be inserted in subcontracts below the second tier.
Subcontracts may incorporate by referenced to the equal
opportunity clause.

200.425 Modification in and exemptions from the regulations in
this subpart.

(a) The following transactions and contracts are exempt from the
regulations in this subpart:

(1) Loans, mortgages, contracts and subcontracts not
exceeding $10,000;

(2) Contract and subcontracts not exceeding $100,000 for
standard commercial supplies or raw material;

(3) Contracts and subcontracts under which work is to be
or has been performed outside the United States and where
no recruitment of workers within the United States in
involved. To the extent that work pursuant to such contracts
is done within the Untied States, the equal opportunity
clause shall be applicable;

(4) Contracts for the sale of Government property where
no appreciable amount of work is involved; and

(5) Contracts and subcontracts for an indefinite quantity
which are not to extend for ore than one year if the purchaser
determines that the amounts to be ordered under any such
contract or subcontract are not reasonably expected to
exceed $100,000 in the case of contracts or subcontracts for
standard commercial supplies and raw materials, or $10,000
in the case of all other contracts and subcontracts.
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CONTRACTOR’S SECTION 3 AFFIRMATIVE ACTION PLAN

PROJECT NO. 801 0053 70 77, 801 0061 & 801 0054 70 77

CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS &
CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS
Various Locations

The undersigned contractor agrees to implement the following affirmative action steps directed at
increasing the utilization of lower-income residents and business concerns located within the City of
Moreno Valley.

1. Take affirmative action to ensure that employees or applicants for employment or training
are not discriminated against because of race, color, religion, sex, or national origin.

2. Send a notice of Contractor's Section 3 commitment to each labor organization or
representative of workers, and post a copy of the notice at a conspicuous place available to
employees and applicants for employment or training.

3. To the greatest extent feasible, make a good faith effort to recruit for employment or training
lower-income residents from the city, and to award contracts to business concerns which are
located in or owned in substantial part by persons residing in the city through use of: Local
advertising media, signs placed at the project site, and notification to community
organizations and public or private institutions operating within or serving the project area
such as Service Employment and Redevelopment (SER), Opportunities Industrialization
Center (OIC), Urban League, Concentrated Employment Program, U.S. Employment
Service, Chamber of Commerce, labor unions, trade associations, and business concerns.

4. Maintain a file of all low-income area residents who applied for employment or training either
on their own or on referral from any source, and the action taken with respect to each area
resident.

5. Maintain a file of all business concerns located in the city who submitted a bid for work on

the project, and the action taken with respect to each bid.

6. Maintain records, including copies of correspondence, memoranda, etc., which document
that affirmative action steps have been taken.

7. Incorporate the Section 3 clause provisions in all subcontracts, and require subcontractors to
submit a Section 3 Affirmative Action Plan.

8. List project work force needs for the project by occupation, trade, skill level, and number of
positions on the work force profile forms.

9. List information related to subcontracts to be awarded.
Dated: Signed:

Name:

Title:

Contractor’'s Section 3 Affirmative Action Plan
00502-1
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NOTICE of SECTION 3 COMMITMENT

PROJECT NO. 801 0053 70 77, 801 0061 & 801 0054 70 77
CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS &

CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS
Various Locations

TO:

(Name of Labor Union, Worker’'s Representative, etc.)

(Address)

The undersigned currently holds a contract with the City of Moreno Valley involving Community
Development Block Grant funds from the U.S. Department of Housing and Urban Development, or a
subcontract with a prime contractor holding such contract.

You are advised that under the provisions of the above contract or subcontract, and in accordance
with Section 3 of the Housing and Urban Development Act of 1968, the undersigned is obliged, to
the greatest extent feasible, to give opportunities for employment and training to lower-income
persons residing within the city where the project is located, and to award contracts for work on the
project to business concerns which are located in or are owned in substantial part by persons
residing in the city.

This notice is furnished to you pursuant to the provisions of the above contract or subcontract and
Section 3 of the Housing and Urban Development Act of 1968.

A copy of this notice will be posted by the undersigned in a conspicuous place available to
employees or applicants for employment.

Dated: Signed:

Name:

Title:

Notice of Section 3 Commitment
00503-1
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

CONTRACTOR’S BONDS

Contractor’'s Bond
00600
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

BOND NO.

PREMIUM $

FAITHFUL PERFORMANCE BOND
(100% of Total Contract Price)

PROJECT NO. 801 0053 70 77, 801 0061 & 801 0054 70 77

CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS &
CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS
Various Locations

KNOW ALL MEN AND WOMEN BY THESE PRESENTS:

THAT WHEREAS, the City Council of the City of Moreno Valley, State of California, known as "City," has
awarded to , as Principal hereinafter designated as "Contractor" and have
entered into an Agreement whereby the Contractor agrees to construct or install and complete certain
designated public improvements, which said Agreement, effective on the date signed by the City of Moreno
Valley, and identified as Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77, and all Contract
Documents are hereby referred to and made a part hereof; and

WHEREAS, said Contractor under the terms of said Contract Documents is required to furnish a bond
guaranteeing the faithful performance of said Agreement;

NOW THEREFORE, we the undersigned Contractor and , as
Surety, are held and firmly bound unto the City of Moreno Valley, County of Riverside in the penal sum of
dollars, ($ ), lawful money of the United States, to be paid
to the said City or its certain attorney, its successors and assigns; for which payment, well and truly to be
made, we bind ourselves, our heirs, executors and administrators, successors and assigns, jointly and
severally liable (CCP 995.320 (a)(1)), firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above bound Contractor, his or her or its
heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by, and well
and truly keep and perform the covenants, conditions and provisions in said Contract Documents and any
alterations thereof made as therein provided, on his or her or their part, to be kept and performed at the time
and in the manner therein specified, and in all respects according to their true intent and meaning, and shall
indemnify and save harmless the City of Moreno Valley, its officers, agents and employees, as therein
stipulated, then this obligation shall become null and void; otherwise it shall be and remain in full force and
effect. In the event suit is brought upon this bond by the City and judgement is recovered, the Surety shall
pay all costs incurred by the City in such suit, including a reasonable attorney fee to be fixed by the court.

The Surety hereby stipulates and agrees that no change, extension of time, alteration, or addition to the
terms of the Contract Documents or to the Work to be performed thereunder, or the Provisions
accompanying the same shall in any way affect its obligations on this bond, and it does hereby waive notice
of any such change, extension of time, alteration or addition to the terms of the Contract Documents or to
the Work or the Provisions.

(SIGNATURE PAGE FOLLOWS)

Faithful Performance Bond
00601-1
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

BOND NO.

IN WITNESS WHEREOF, we have hereunto set our hands, and seals on this day
of 20

CONTRACTOR (Principal) SURETY
Contractor Name: Name:
Address: Address:
Telephone No.: Telephone No.:
Print Name: Print Name:

Attorney-in-Fact

Signature: Signature:

Approved as to Form this

day of 20

City Attorney
City of Moreno Valley

NOTE:

* The bond shall be executed by a California admitted surety insurer (CCP 995.311).

* The bond shall include an attached Notary Certificate for the Attorney-in-Fact.

* The bond shall include an attached Notary Certificate for the Bidder.

* The bond shall include an attached original Power of Attorney only authorizing the Attorney-in-
Fact to act for the Surety.

* The bond shall include the address at which the Principal (Bidder) and Surety may be served
with notices, papers and other documents.

* The Bidder’s and Surety’s corporate seal may be affixed hereto.

Faithful Performance Bond
00601-2
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CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

SAMPLE

County of

On before me,

(Here insert name and title of the officer)

personally appeared

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledgement to me that he/she they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM
DESCRIPTION OF THE ATTACHED DOCUMENT Any acknowledgment completed in California must contain verbiage exactly
appears above in the notary section or a separate acknowledgment form must
property completed and attached to that document. The only exception is if a
BIDDER’S BOND SIGNATURE PAGE document is recorded outside of California. In such instances, any alternative
(Title or description of attached document) acknowledgment verbiage as may be printed on such a document so long as the
verbiage does not require the notary to do something that is illegal for a notary
in California (i.e. certifying the authorized capacity of the signer). Please check
the document carefully for proper notarial wording and attach this form if
required.
¢ State and County information must be the State and County where the
Number of Pages document signer(s) personally appeared before the notary public for
acknowledgment.
Document Date Date of notarization must be the date that the signer(s) personally appeared
which must also be the same date the acknowledgment is completed.
The notary public must print his or her name as it appears within his or her
commission followed by a comma and then your title (notary public).
Additional Information Print the name(s) of document signer(s) who personally appear at the time of
notarization.
Indicate the correct singular or plural forms by crossing off incorrect forms
CAPACITY CLAIMED BY THE SIGNER _(i.e: he/shf‘:/ﬂ_aey, is/afe) or circling the-cor.rect forms. Failure tolcorrectly
indicate this information may lead to rejection of document recording.
The notary seal impression must be clear and photographically reproducible.
Individual(s) Impression must not cover textor lines. If seal impression smudges, re-seal if
Corporate Officer a sufficient area permits, otherwise complete a different acknowledgment
form.
Signature of the notary public must match the signature on file with the office
of the county clerk.
Partner (S) Additional information is not required but could help to ensure this
Attorney-in-Fact acknowledgment is not misused or attached to a different document.
Other Indicate title or type of attached document, number of pages and date.
Indicate the capacity claimed by the signer. If the claimed capacity is a
corporate officer, indicate the title (i.e. CEO, CFO, Secretary).
Securely attach this document to the signed document.
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

BOND NO.
PREMIUM $

LABOR AND MATERIALS PAYMENT BOND
(100% of Total Contract Amount)

PROJECT NO. 801 0053 70 77, 801 0061 & 801 0054 70 77

CYCLE 3 PEDESTRIAN ACCESS RAMPS ENHANCEMENTS &
CYCLE 4 PEDESTRIAN AND BICYCLE ENHANCEMENTS
Various Locations

KNOW ALL MEN AND WOMEN BY THESE PRESENTS

THAT WHEREAS, the City Council of the City of Moreno Valley, State of California, known as "City", has
awarded to , as Principal hereinafter designated as "Contractor" and have
entered into an Agreement whereby the Contractor agrees to construct or install and complete certain
designated public improvements, which said Agreement, effective on the date signed by the City of Moreno
Valley, and identified as Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77, and Contract
Documents are hereby referred to and made a part hereof; and

WHEREAS, said Contractor under the terms of said Contract Documents is required to furnish a bond to
secure the payment of claims of laborers, mechanics, materialmen, and other persons, as provided by law;

NOW, THEREFORE, we the undersigned Contractor and , as
Surety are held and firmly bound unto the City of Moreno Valley, County of Riverside, in the penal sum of
dollars, ($ ), lawful money of the United States,

for which payment, well and truly to be made, we bind ourselves, our heirs, executors and administrators,
successors and assigns, jointly and severally liable (CCP 995.320 (a)(1)), firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if said Contractor, his or her or its heirs, executors,
administrator, successors or assigns, or subcontractors, shall fail to pay any of the persons described in the
State of California Civil Code, Section 3181, or amounts due under the Unemployment Insurance Code with
respect to work or labor performed by any such claimant, or any amounts required to be deducted, withheld,
and paid over to the Franchise Tax Board from the wages of employees of the Contractor and his or her
subcontractors, pursuant to Section 13020, of the Unemployment Insurance Code, with respect to such
work and labor, that the Surety or Sureties herein will pay for the same in an amount not exceeding the sum
specified in this bond, otherwise the above obligation shall be void. In the event suit is brought upon this
bond by the City or other person entitled to bring such an action and judgement is recovered, the Surety
shall pay all costs incurred by the City in such suit, including a reasonable attorney fee to be fixed by the
court.

This bond shall inure to the benefit of any of the persons described in the State of California Civil Code
Section 3181, to give a right of action to such persons or their assigns in any suit brought upon this bond.

(SIGNATURE PAGE FOLLOWS)

Labor and Materials Payment Bond
00602-1
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

BOND NO.

IN WITNESS WHEREOF, we have hereunto set our hands, and seals on this day
of 20

CONTRACTOR (Principal) SURETY
Contractor Name: Name:
Address: Address:
Telephone No.: Telephone No.:
Print Name: Print Name:

Attorney-in-Fact

Signature: Signature:

Approved as to Form this

day of 20

City Attorney
City of Moreno Valley

NOTE:

* The bond shall be executed by a California admitted surety insurer (CCP 995.311).

* The bond shall include an attached Notary Certificate for the Attorney-in-Fact.

* The bond shall include an attached Notary Certificate for the Bidder.

* The bond shall include an attached original Power of Attorney only authorizing the Attorney-in-
Fact to act for the Surety.

* The bond shall include the address at which the Principal (Bidder) and Surety may be served
with notices, papers and other documents.

* The Bidder’s and Surety’s corporate seal may be affixed hereto.

Labor and Materials Payment Bond
00602-2
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CALIFORNIA ALL-PURPOSE
CERTIFICATE OF ACKNOWLEDGMENT

e or SAMPLE

County of

On before me, ,
(Here insert name and title of the officer)

personally appeared ,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledgement to me that he/she they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal.

(Notary Seal)

Signature of Notary Public

ADDITIONAL OPTIONAL INFORMATION
INSTRUCTIONS FOR COMPLETING THIS FORM

Any acknowledgment completed in California must contain verbiage exactly
appears above in the notary section or a separate acknowledgment form must

DESCRIPTION OF THE ATTACHED DOCUMENT property completed and attached to that document. The only exception is if a
document is recorded outside of California. In such instances, any alternative
BIDDER’S BOND SIGNATURE PAGE acknowledgment verbiage as may be printed on such a document so long as the

verbiage does not require the notary to do something that is illegal for a notary in
California (i.e. certifying the authorized capacity of the signer). Please check the
document carefully for proper notarial wording and attach this form if required.

¢ State and County information must be the State and County where the document
(Title or description of attached document continued) signer(s) personally appeared before the notary public for acknowledgment.

* Date of notarization must be the date that the signer(s) personally appeared which

(Title or description of attached document)

Number of Pages must also be the same date the acknowledgment is completed.
- ¢ The notary public must print his or her name as it appears within his or her
commission followed by a comma and then your title (notary public).
Document Date « Print the name(s) of document signer(s) who personally appear at the time of

notarization.

¢ Indicate the correct singular or plural forms by crossing off incorrect forms (i.e.
he/she/they, is/are) or circling the correct forms. Failure to correctly indicate this
information may lead to rejection of document recording.

¢ The notary seal impression must be clear and photographically reproducible.
Impression must not cover text or lines. If seal impression smudges, re-seal if a

Additional Information

CAPACITY CLAIMED BY THE SIGNER sufficient area permits, otherwise complete a different acknowledgment form.
¢ Signature of the notary public must match the signature on file with the office of
. the county clerk.
© Inleldual(s) ¢ Additional information is not required but could help to ensure this
o Corporate Officer acknowledgment is not misused or attached to a different document.
¢ Indicate title or type of attached document, number of pages and date.
(Title) ¢ Indicate the capacity claimed by the signer. If the claimed capacity is a corporate
o Partner (s) officer, indicate the title (i.e. CEO, CFO, Secretary).

o Attomey-in—Fact ¢ Securely attach this document to the signed document.

o Other
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

CITY OF MORENO VALLEY
SUPPLEMENTARY GENERAL CONDITIONS

The following provisions, pursuant to 44 Code of Federal Regulations, Part 13, Subpart C,
Section 13.36, as it may be amended from time to time, are included in the Agreement and are
required to be included in all subcontracts entered into by CONTRACTOR for work pursuant to
the Agreement, unless otherwise expressly provided herein. These provisions supersede any
conflicting provisions in the General Conditions and shall take precedence over the General
Conditions for purposes of interpretation of the General Conditions. These provisions do not
otherwise modify or replace General Conditions not in direct conflict with these provisions.
Definitions used in these provisions are as contained in the General Conditions.

(1) CONTRACTOR shall be subject to the administrative, contractual, and legal remedies
provided in the General Conditions in the event CONTRACTOR violates or breaches terms
of the Agreement.

(2)  CITY may terminate the Agreement for cause or for convenience, and CONTRACTOR
may terminate the Agreement, as provided the General Conditions.

(3) CONTRACTOR shall comply with Executive Order 11246 of September 24, 1965, entitled
Equal Employment Opportunity, as amended by Executive Order 11375 of October 13,
1967, and as supplemented in Department of Labor regulations (41 CFR chapter 60). (All
construction contracts awarded in excess of $10,000 by CITY and/or subcontracts in
excess of $10,000 entered into by CONTRACTOR.)

(4) CONTRACTOR shall comply with the Copeland Anti-Kickback Act (18 U.S.C. 874) as
supplemented in Department of Labor regulations (29 CFR Part 3) (All contracts and
subcontracts for construction or repair.)

(5) CONTRACTOR shall comply with the Davis-Bacon Act (40 U.S.C. 276a to 276a7) as
supplemented by Department of Labor regulations (29 CFR Part 5).

(6) CONTRACTOR shall comply with Sections 103 and 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327330) as supplemented by Department of Labor
regulations (29 CFR Part 5).

(7) CONTRACTOR shall observe CITY requirements and regulations pertaining to reporting
included in the General Conditions.

(8) Patent rights with respect to any discovery or invention which arises or is developed in the
course of or under the Agreement shall be retained by the CITY.

Supplementary General Conditions
00603-1
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City of Moreno Valley
Project No. 801 0053 70 77, 801 0061 & 801 0054 70 77

(9)  Copyrights and rights in data developed in the course of or under the Agreement shall be
the property of the CITY. FEMA/CalOES reserve a royalty-free, nonexclusive, irrevocable
license to reproduce, publish or otherwise use or authorize to others to use for federal
purposes a copyright in any work developed under the Agreement and/or subcontracts for
work pursuant to the Agreement.

(10) CONTRACTOR shall provide access by the City, the Federal grantor agency, the
Comptroller General of the United States, or any of their duly authorized representatives to
any books, documents, papers, and records of the contractor which are directly pertinent to
that specific contract for the purpose of making audit, examination, excerpts, and
transcriptions.

(11) CONTRACTOR shall retain all required records for three years after CITY makes final
payments and all other pending matters relating to the Agreement are closed.

(12) CONTRACTOR shall comply with all applicable standards, orders, or requirements issued
under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water
Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency
regulations (40 CFR part 15). (This provision applies to contracts exceeding $100,000 and
to subcontracts entered into pursuant to such contracts.)

(13) CONTRACTOR shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the State energy conservation plan issued in compliance
with the Energy Policy and Conservation Act (Pub. L. 94163, 89 Stat. 871).

City of Moreno Valley Contractor/Consultant Name

BY: BY:

TITLE:

(Select only one please)

(President or Vice President)

Date Date

BY:

TITLE:

(Corporate Secretary)

Date

Supplementary General Conditions
00603-2
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APPROVALS

BUDGET OFFICER YV
CITY ATTORNEY Wﬁ
CITY MANAGER YW

Report to City Council

TO: Mayor and City Council
FROM: Ahmad R. Ansari, P.E. Public Works Director/City Engineer
AGENDA DATE: January 6, 2015

TITLE: APPROVAL OF POWER PURCHASE AGREEMENT BETWEEN
WHITNEY POINT SOLAR, LLC (AS SELLER) AND POWER AND
WATER RESOURCES POOLING AUTHORITY (PWRPA),
PITTSBURG POWER COMPANY, EASTSIDE POWER
AUTHORITY, AND THE CITY OF MORENO VALLEY (TOGETHER,
AS BUYERS)

RECOMMENDED ACTION

Recommendations:

1. Approve the Power Purchase Agreement between Whitney Point Solar, LLC (as
Seller) and Power and Water Resources Pooling Authority (PWRPA), Pittsburg
Power Company, Eastside Power Authority, and the City of Moreno Valley (as
Buyers).

2. Authorize the City Manager to execute the Power Purchase Agreement.
SUMMARY

All publicly owned utilities must adopt a Renewables Portfolio Standard (RPS) program
with mandated goals for purchasing energy generated through eligible renewable
sources. Common renewable resources include biomass, water (small hydro),
geothermal, wind, and solar energy. This report recommends approval of an agreement
through which Moreno Valley Utility will purchase renewable energy from the Whitney
Point solar generating facility being developed by NextEra Energy Resources. The City
of Moreno Valley is one of several buyers in the project; the other buyers include
PWRPA, Pittsburg Power Company, and Eastside Power Authority.
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DISCUSSION

On June 11, 2013, the City Council approved Resolution No. 2013-37 adopting a
Renewable Energy Procurement Plan pursuant to Senate Bill 2-1X (SB 2X). SB 2X
requires all publicly owned utilities to adopt a RPS program with prescribed goals for
procuring renewable energy resources and the criteria for achieving such goals. The
goals for procuring renewable energy are as follows:
* Procurement targets are described as a percentage of retail sales —
o Compliance Period One: an average of 20% RPS eligible resource
procurement
o Compliance Period Two: by December 31, 2016, 25% RPS eligible
resource procurement
o Compliance Period Three: by December 31, 2020, 33% RPS eligible
resource procurement

PWRPA is a joint-powers authority comprised of nine irrigation districts that are located
in the Sacramento-San Joaquin and coastal counties of California. PWRPA issued a
Renewable Supply Request for Offers in January, 2014 and selected NextEra Energy
Resources’ proposed Whitney Point Solar Project.

The Whitney Point Solar Project is a 20 MW photovoltaic power project located in
Fresno County. The expected commercial operation date of the facility is November 15,
2016. The guaranteed commercial operation date is December 31, 2016.

The output of the project is allocated as follows:

» Eastside Power Authority 2.0 MW
» Pittsburg Power Company 2.5 MW
» City of Moreno Valley 4.5 MW
« PWRPA 11.0 MW

The terms of the Power Purchase Agreement include a fixed price less than $60.00 per
MWh over 20 years for the energy and renewable attributes. If the Seller fails to achieve
commercial operation by December 31, 2016, the Seller will pay daily penalties to the
Buyers, and the Buyers will have the right to terminate the agreement if commercial
operation is not achieved by December 31, 2017. If the Seller fails to achieve any Key
Milestone by the applicable Milestone Date, the Seller shall pay to each Buyer
liquidated damages in an amount equal to the Buyer’s proportionate share of the total
due to the Buyers. In addition, the Agreement may be terminated early for numerous
reasons including: (1) mutual written agreement of each of the Parties; (2) pursuant to a
default by a Party; and (3) pursuant to certain Force Majeure events.

MVU’s allocation in this project will count towards the renewable energy requirement for
Compliance Period 3 as defined in the Renewable Energy Procurement Plan, and
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conforms to the policies established by the 10-Year Resource Plan that the City Council
approved on June 11, 2013.

ALTERNATIVES

1. Approve the Power Purchase Agreement. Staff recommends this alternative. The
approval of this Agreement will help the City to comply with the State mandate
for the purchase of renewable energy.

2. Do not approve the Power Purchase Agreement. Staff does not recommend this
alternative. The City could be found non-compliant with the State mandate for
renewable energy.

FISCAL IMPACT

The Project will require no contributions to construction costs, and therefore will have no
fiscal impact for Fiscal Year 14/15 or Fiscal Year 15/16. MVU will only pay for the actual
energy received beginning in 2017. The projected average annual cost is approximately
$200,000, based on anticipated Project output and an offset for the value of energy.

CITY COUNCIL GOALS

POSITIVE ENVIRONMENT:

The diversified portfolio of the City’s power supply resources will foster a positive
environment and potentially help contribute to the reduction of the State’s reliance on
fossil-fueled generation.

NOTIFICATION

Posting of the Agenda.
ATTACHMENTS

Attachment 1 — Power Purchase Agreement

Prepared By: Department Head Approval:
Jeannette Olko Ahmad R. Ansari, P.E.
Electric Utility Division Manager Public Works Director/City Engineer
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Attachment 1

BOARD/COUNCIL REVIEW DRAFT
[REDACTED VERSION]

POWER PURCHASE AGREEMENT
AMONG

WHITNEY POINT SOLAR, LLC
(as “Seller”)

AND
POWER AND WATER RESOURCES POOLING AUTHORITY
AND
PITTSBURG POWER COMPANY
AND
EASTSIDE POWER AUTHORITY
AND

CITY OF MORENO VALLEY

(together, as “Buyers”)

Dated as of , 2015
(Effective Date)

#4823-2509-6471v19
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Item No. A.6



TABLE OF CONTENTS

Page

ARTICLE | DEFINITIONS AND INTERPRETATION......coitiiiiiiiieieieie e 1
Section 1.1 DEFINITIONS. .. ettt 1
Section 1.2 INtEIPretatioN.......ccviiie e 20
ARTICLE Il EFFECTIVE DATE, TERM, AND EARLY TERMINATION ........cccevvevniennnn, 21
Section 2.1 EffECtiVE DALe ... s 21
Section 2.2 TBIIM ettt ne e 21
Section 2.3 SUNVIVADITITY ... 21
Section 2.4 Early Termination ..........coceeiiiine e 21
ARTICLE 11l DEVELOPMENT OF THE FACILITY oottt 22
Section 3.1 CEQA DEetermMinNatioNS ........cevveueieeriierieseesieeiesseesieeseesseesseeseesnessenns 22
Section 3.2 PrOJECE DESION . .ocveiciiiieee ettt 23
Section 3.3 Certification of Commercial Operation Date...........c.ccocovvririrenenen, 23
Section 3.4 Milestone SChedule..........ccoeiiiiii e 23
Section 3.5 Decommissioning and Other COStS..........c.cvveeieieieneneseseeeeeens 25
ARTICLE IV OPERATION AND MAINTENANCE OF THE FACILITY ..cocooviiiiiieieenen, 25
Section 4.1 General Operational ReqUIremMents..........cccoeveverenene s, 25
Section 4.2 Operation and Maintenance Plan...........ccccocveveiie e, 25
Section 4.3 Environmental CreditS .......cooviieieeeiie e 26
Section 4.4 Scheduled QULAJE ......ccvcveiiecece et 26
ARTICLE V COMPLIANCE DURING OPERATIONS; GUARANTEES ........cccovevveveienn 27
Section 5.1 GUATANTEES. ... ettt ettt st sbe st ne s nens 27
Section 5.2 Buyers’ Rights to Monitor in General ...........cccccovviieiiiiinicneenee 27
Section 5.3 Effect of Review by BUYEIS........ccovoiiiiiiieececeee e, 28
Section 5.4 N o I T 1TSS 28
Section 5.5 Reporting and INformation...........cccccceoveiieie i, 28
Section 5.6 Seller Performance SECUNILY ........cocooiririiiiieee e, 29
Section 5.7 Buyer Performance SECUNItY ........ccccvivveieeie i 31
ARTICLE VI PURCHASE AND SALE OF PRODUCT ......ccociviiiieieierecese e 32
Section 6.1 PUrchases DY BUYEIS ........ccveiuieiiiicce e 32
Section 6.2 Seller’s FAlUIe .....cccociuviiiiiiiiee ettt 33
Section 6.3 Buyers’ Failure..........cccoovviiiiiiiiiice 33
Section 6.4 Nature Of REMEAIES........cccvveieeieceee e 33
Section 6.5 Payment of ContraCt PriCe. ........cccoeiiiiiiiie e 34
ARTICLE VIl TRANSMISSION AND SCHEDULING; TITLE AND RISK OF LOSS ......... 35
Section 7.1 [N GENEIAL......eiieeeec s 35
Section 7.2 Scheduling Coordinator; CAISO Cost Allocation. .........cccccevviiennen. 36
Section 7.3 Forecasting and Scheduling of Energy .......ccocoovvviieiiiiicie e, 36

#4823-2509-6471v19

Item No. A.6 -118-



TABLE OF CONTENTS

(continued)
Page
Section 7.4 CUMAIIMENT ... s 39
Section 7.5 NO PAYMENT.......oiiiiiieiie e 40
Section 7.6 Title; RISK OF LOSS....cviiiiiiiieiiieie s 40
Section 7.7 RPS and EPS ComplianeCe ... 40
ARTICLE VI ENVIRONMENTAL ATTRIBUTES.......coi ittt 40
Section 8.1 Transfer of Environmental Attributes...........cccoovveviveiiii e 40
Section 8.2 Reporting of Ownership of Environmental Attributes...................... 41
Section 8.3 Environmental AttribDULES.........ooovviiiiiiic e 41
Section 8.4 WREGIS ..o e 41
Section 8.5 FUPNEE ASSUFANCES. .....ccivieeireeecireeecireeesite e e sare e etre e s eareesebeeesbaeeeneeeenns 42
ARTICLE IX MAKEUP OF SHORTFALL ENERGY ...ccocoiiiiiiiiiseeieiee e 42
Section 9.1 Makeup of Shortfall ...........ccooiiiiiii 42
Section 9.2 Replacement ProduCt ............cccoveieeieiicie e 42
Section 9.3 Shortfall DAmMAgES. .......coviieiiieier e, 43
Section 9.4 Shortfall Energy Termination ............ccccccoveveeveiie i 43
ARTICLE X CAPACITY RIGHTS ..ottt 43
Section 10.1 Capacity RIGNES ......cceeiecc e 43
Section 10.2 Covenant Regarding Capacity RightS.........ccccoeoeiiiiiiiiiiiicce, 43
Section 10.3 Representation Regarding Ownership of Capacity Rights ................ 44
Section 10.4 FUINEI ASSUFANCES. ... .eiveeiierieiieenie e siee st ee e ee e ee e see e sreenne e 44
ARTICLE XI BILLING; PAYMENT; AUDITS; METERING; ATTESTATIONS;

POLICIES ...ttt sttt na e 44
Section 11.1 Billing and Payment.............cccooviiiiii i 44
Section 11.2 Calculation of Energy Delivered; Invoices and Payment.................. 44
Section 11.3 DiSputed INVOICES.........civeeiiceiieccie e 45
Section 11.4 Buyers’” Right of Setoff ..o, 46
Section 11.5 Records and AUGITS ..........coveieirieiece e 46
Section 11.6 Electric Metering DEVICES.........covrviriiiiiiieieeee e 47
Section 11.7 TXES ettt sttt bbb re et neas 48
ARTICLE X1l REPRESENTATIONS, WARRANTIES AND COVENANTS......cccovevveiene 48
Section 12.1 Representations, Warranties and Covenants of Buyers...................... 48
Section 12.2 Representations and Warranties of Seller...........ccccccovvviveiiiieiiennnn, 49
Section 12.3 Covenants of Seller Related to Material Adverse Effects ................. 51
Section 12.4 Covenants of Seller to Provide Annual Attestations...........c.ccccceeu... 51
Section 12.4 Covenants of Seller Related to Site Control Documents................... 51

ARTICLE X1l DEFAULT; TERMINATION AND REMEDIES; PERFORMANCE
DAMAGE ...ttt 52
Section 13.1 DETAUIL. ..o e 52

#4823-2509-6471v19

-119- Item No. A.6



#4823-2509-6471v19

Item No. A.6

TABLE OF CONTENTS

(continued)

Page
Section 13.2 Default REMEAY ....c..ocieieeice e 53
Section 13.3 Cure Rights of Facility Lender. ..........cccooeiiiiieiiieneneneseeeeee, 53
Section 13.4 Termination for Default...........ccccoooveiiii i, 54
ARTICLE XIV MISCELLANEOQUS .......ooiiitie sttt sttt 56
Section 14.1 Authorized RepresentatiVe.........ccvcveveeieiie e 56
Section 14.2 INOLICES ..ttt sre et s re e e e 56
Section 14.3 Dispute ReSOIULION........cccciiiiiiicece e 56
Section 14.4 Further Assurances; Change in Electric Market Design.................... 57
Section 14.5 No Dedication Of FaCIHITIES .......ccceveviiiiiiiiicee s 57
Section 14.6 FOICE MAJBUIE ... s 58
Section 14.7 Assignment of Agreement .........cocvevviieiie e 59
Section 14.8 AMDIGUITY i 60
Section 14.9 ATOINEY FEES & COSIS .. .vviiiiiiiiiiiiiiiiie e 61
Section 14.10 VoIUNAry EXECULION ......ocuviiiiiiiieie e 61
Section 14.11 Entire Agreement; AMENAMENtS..........ccccvevveiieieeneiiee e 61
Section 14.12 GOVEIMING LAW ..o 61
Section 14.13 WBINUE ...ttt ettt ettt bbbt 61
Section 14.14 Execution in COUNTEIPAITS.........ccoerveririririseeeee e 61
Section 14.15 Effect of Section HEadings .........cccevvevievieie s 62
Section 14.16 Waiver; Available REMEAIES ........coocveeeiiiiiiie e 62
Section 14.17 Relationship of the Parties ..........cccccevveiieie i, 62
Section 14.18 Third Party BenefiCIaries .........ccoooviirerininieieicsese e 62

Section 14.19 Indemnification; Damage or Destruction; Insurance;
Condemnation; Limit of Liability.........cccoooovviiiiiiieeeceeen 62
Section 14.20 SEVEIADTILY ..ot 64
Section 14.21 Confidentiality .......ccooviiiiiiee e 64
Section 14.22 MODIIE-SIEITA ..o 66
Section 14.23 Taxpayer Identification Number (TIN) ..., 66
Section 14.24 SErVICE CONLIACT. .....eiviiiieiieieieie e 66
Section 14.25 RIght OF First Offer ......ooooiieee e 66

iii

-120-



APPENDIX A

APPENDIX B-1

APPENDIX B-2

APPENDIX C

APPENDIX D

APPENDIX E

APPENDIX F

APPENDIX G

APPENDIX H

APPENDIX |

APPENDIX ]

APPENDIX K

APPENDIX L-1

APPENDIX L-2

APPENDIX M

APPENDIX N

APPENDIX O

SCHEDULES

SCHEDULE 6.5(c)

Appendices
CONTRACT PRICE
FACILITY, PERMITS, AND OPERATOR
MAP OF FACILITY
ANNUAL CONTRACT QUANTITY
FORM OF ATTESTATION
FORM OF LETTER OF CREDIT
INSURANCE
[RESERVED]
QUALIFIED OPERATORS
MILESTONE SCHEDULE
NOTIFICATION

BUYERS AND SELLER BILLING, AND

SCHEDULING CONTACT INFORMATION

[RESERVED]

FORM OF CONSTRUCTION START DATE CERTIFICATION
FORM OF COMMERCIAL OPERATION DATE CERTIFICATION

BUYERS’ PERCENTAGE OF FACILITY OUTPUT; APPLICABLE MW
SHARE

INTEGRATION COST CHARGE CODE

[RESERVED]

SAMPLE CALCULATION OF UNUSED
INTERVAL CREDIT

IINITIAL NEGATIVE

SCHEDULE 6.5(d) SAMPLE CALCULATION OF CONTRACT PRICE [RESERVED]
SCHEDULE 12.2(h) STRUCTURE OF WHITNEY POINT SOLAR, LLC

#4823-2509-6471v19

-121-

Item No. A.6



POWER PURCHASE AGREEMENT

PARTIES

THIS POWER PURCHASE AGREEMENT (this “Agreement”), dated as of this __ day
of , 2015, is being entered into by and among the POWER AND WATER
RESOURCES POOLING AUTHORITY, a joint powers authority and a public entity organized
under the laws of the State of California and created under the provisions of the Act
(“PWRPA”), the PITTSBURG POWER COMPANY, a joint powers agency organized and
existing under the laws of the State of California (“Pittsburg Power”), the EASTSIDE POWER
AUTHORITY, a joint powers authority and a public entity organized under the laws of the State
of California and created under the provisions of the Act (“Eastside”), and CITY OF MORENO
VALLEY, a California municipal corporation organized and existing under the laws of the State
of California (“Moreno Valley”) and WHITNEY POINT SOLAR, LLC, a limited liability
company organized and existing under the laws of the State of Delaware (“Seller”). PWRPA,
Pittsburg Power, Eastside and Moreno Valley are each referred to herein as a “Buyer,” and
together as “Buyers.” Each Buyer and Seller is referred to individually in this Agreement as a
“Party” and together as the “Parties.”

RECITALS

WHEREAS, Buyers have adopted policies to comply with the California Renewable
Energy Resources Act that are designed to increase the amount of energy that they provide to
their retail customers from eligible renewable energy resources; and

WHEREAS, Seller has agreed to sell to Buyers, and Buyers have agreed to purchase
from Seller, certain renewable energy and associated environmental attributes for the purchase
price set forth in Appendix A hereto; and

WHEREAS, the Parties desire to set forth the terms and conditions pursuant to which
such sales and purchases shall be made.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing Recitals, which are incorporated
herein, the mutual covenants and agreements herein set forth, and other good and valuable
consideration, the sufficiency of which is hereby acknowledged, the Parties agree as follows:

ARTICLE I
DEFINITIONS AND INTERPRETATION

Section 1.1 Definitions.  The following terms in this Agreement and the
appendices hereto shall have the following meanings when used with initial capitalized letters:

“Act” means all of the provisions contained in the California Joint Exercise of Powers
Act found in Chapter 5 of Division 7 of Title 1 of the Government Code of the State of
California, beginning at California Government Code Section 6500 et seq.
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“Affiliate” means, as to any Person, any other Person that, directly or indirectly, is in
control of, is controlled by or is under common control with such Person or is a director or
officer of such Person or of an Affiliate of such Person. As used in this Agreement, “control”
shall mean the possession, directly or indirectly, of the power to direct or cause the direction of
management, policies or activities of a Person, whether through ownership of voting securities,
by contract or otherwise.

“After-Tax Basis” means, with respect to any payment received or deemed to have been
received by any Person, the amount of such payment (the “Base Payment”) supplemented by a
further payment (the “Additional Payment”) to such Person so that the sum of the Base Payment
plus the Additional Payment shall, after deduction of the amount of all taxes required to be paid
by such Person in respect of the receipt or accrual of the Base Payment and the Additional
Payment (taking into account any current or previous credits or deductions arising from the
underlying event giving rise to the payment, the Base Payment and the Additional Payment), be
equal to the amount required to be received. Such calculations shall be made on the assumption
that the recipient is subject to federal income taxation at the highest applicable statutory rate
applicable to corporations for the relevant period or periods, is subject to state and local income
taxation at the highest applicable statutory rates applicable to corporations doing business in the
State of California and shall take into account the deductibility (for federal income tax purposes)
of state and local income taxes. “Agreement” has the meaning set forth in the preamble to the
Cover Sheet.

“Agreement” has the meaning set forth in the preamble of this Agreement, and includes
Appendices A through O, and Schedules 6.5 and 12.2(h) attached hereto.

“Agreement Term” has the meaning set forth in Section 2.2(a).

“Ancillary Documents” means all other material agreements entered into by and
between the Seller and Buyers, in each case, related to the Facility or the Site.

“Annual Contract Quantity” means, for each Contract Year, the number of MWh set
forth on Appendix C.

“Applicable MW Share” means the amount, measured as a percentage of Contract
Capacity, of Facility output allocated as of the Effective Date to PWRPA, Pittsburg Power,
Eastside, and Moreno Valley, as set forth in Appendix M.

“ASME” means American Society of Mechanical Engineers.

“Assumed Daily Deliveries” has the meaning set forth in Section 13.4(d).

“ASTM” means American Society for Testing and Materials.

“Authorized Auditors” means representatives of any Buyer or a Buyer’s Authorized
Representative who are authorized to conduct audits on behalf such Buyer.

“Authorized Representative” has the meaning set forth in Section 14.1.
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“AWS” means American Welding Society.

“Bankruptcy” means any case, action or proceeding under any bankruptcy,
reorganization, insolvency or receivership law or any dissolution or liquidation proceeding
commenced by or against a Person and, if such case, action or proceeding is not commenced by
such Person, such case or proceeding shall be consented to or acquiesced in by such Person or
shall result in an order for relief or shall remain undismissed for ninety (90) days.

“Brown Act” has the meaning set forth in Section 14.21(d).

“Business Day” means any day that is not a Saturday, a Sunday, or a day on which
commercial banks are required to be closed in San Francisco or Sacramento, California or New
York, New York.

“Buyer” or “Buyers” has the meaning set forth in the preamble of this Agreement.

“Buyer Collateral Event” refers to any point in time when the Termination Payment
that would be owed to Seller exceeds the Buyer Collateral Threshold.

“Buyer Collateral Threshold” means One-Hundred Thousand Dollars ($100,000) times
the Contract Capacity, allocated to each Buyer on the basis of such Buyer’s Applicable MW
Share.

“Buyer Indemnitees” has the meaning set forth in Section 14.19(a).

“Buyer Performance Assurance” has the meaning set forth in Section 5.7(a)(i).

“Buyers’ Agent” means the agent appointed by Buyers pursuant to a written agreement
among Buyers for the purpose of administering this Agreement on behalf of Buyers, which
appointment may be changed from time to time, subject to the representation, warranty and
covenant in Section 12.1(e), by written agreement among Buyers with notice thereof to Seller.
Notice information for Buyers’ Agent shall be as set forth on Appendix J. As of the Effective
Date, Buyers’ Agent shall be PWRPA.

“Buyers’ Percentage of Facility Output” means the percentage of Facility output
allocated to each Buyer as set forth in Appendix M, as may be adjusted due to any withdrawal,
termination or other change to the interest of a Buyer in the Facility as permitted or required by
this Agreement, subject to the right, but not the obligation, of the remaining Buyers to take all or
any portion of such partially terminated or withdrawn Buyer’s share of the Facility output.

“Cal-OSHA” means the California Occupational Safety & Health Administration.
“CAISO” means the California Independent System Operator.

“CAISO Integration Amounts” means fees, costs and charges that are: (a) at the time
such fees, costs and charges come into existence (there are none applicable to generators as of
the Effective Date), identified as an “Integration Cost Charge Code” on Appendix N, as updated
by Seller from time to time with the consent of Buyers’ Agent (not to be unreasonably withheld)
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due to changes in the CAISO Tariff or changes in CAISO procedures or practices, and (b)
assessed by the CAISO to Seller in its capacity as Scheduling Coordinator for the Facility, and
(c) result in a charge on Seller’s Settlement Statement, and (d) are not already charged to Seller
under any other provision to this Agreement.

“CAISO Integration Amounts Cost Cap” means the maximum dollar amount of
CAISO Integration Amounts for which Seller is liable and shall equal [REDACTED -
CONFIDENTIAL TRADE SECRET]

“CAISO Settlement Price” means the Locational Marginal Price at the Point of Delivery
for each Settlement Interval, or, in the case of Replacement Product delivered to another CAISO
node in accordance with Section 9.2, the LMP at such CAISO node for such deliveries of
Replacement Product.

“CAISO Tariff” means the CAISO FERC Electric Tariff, Fifth Replacement Volume,
including the rules, protocols, procedures and standards attached thereto, all as may be amended
from time to time (unless the context herein refers to the CAISO Tariff as it existed as of the
Effective Date).

“Calculation Period” means the twenty-four (24) month period immediately preceding
the end of each Contract Year, commencing at the end of the second Contract Year, with the first
and second Contract Year constituting the first Calculation Period.

“CAMD” means the Clean Air Markets Division of the EPA and any other state, regional
or federal or intergovernmental entity or Person that is given authorization or jurisdiction or both
over a program involving the registration, validation, certification or transferability of
Environmental Attributes.

“Capacity Rights” means the rights, whether in existence as of the Effective Date or
arising thereafter during the Agreement Term, to capacity, Local Capacity Requirement
Attributes, associated attributes or reserves, or any of the foregoing as may in the future be
defined by the CAISO, or any other balancing authority, reliability entity or Governmental
Authority associated with the electric generating capability (based on the Contract Capacity) of
the Facility, including the right to resell such rights.

“CEC” means California’s State Energy Resources Conservation and Development
Commission, also known as the California Energy Commission.

“CEC Certified” means that the CEC has certified that the Facility is an eligible
renewable Energy resource in accordance with Public Utilities Code Section 399.12(e) and the
guidelines adopted by the CEC, as amended from time to time, and any successor statute.

“CEC Performance Standard” means, at any time, the applicable greenhouse gas
emissions performance standard in effect at such time for baseload electric generation facilities
that are owned or operated (or both) by local publicly owned electric utilities, or for which a
local publicly owned electric utility has entered into a contractual agreement for the purchase of
power from such facilities, as established by the CEC or other Governmental Authority having
jurisdiction over any Buyer.
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“CEQA” means the California Environmental Quality Act, California Public Resources
Code §§ 21000, et seq.

“CEQA Determinations” means that:

@ The lead agency conducting the review of the Facility as required under
CEQA shall have (i) reviewed and approved the CEQA Documents, (ii) issued a final land use
entitlement or other discretionary permit for the Facility, and (iii) filed a Notice of Determination
in compliance with CEQA; and

(b) The applicable period for any legal challenges to any action by either the
lead agency or any responsible agency under CEQA shall have expired without any such
challenge having been filed or, in the event of any such challenge, the challenge shall have been
determined adversely to the challenger by final judgment or settlement.

“CEQA Documents” means a final environmental impact report, mitigated negative
declaration or equivalent document upon which the lead agency issued a final approval for the
Facility.

“Change in Control” means the occurrence, whether in a single transaction or in a series
of related transactions, of any one or more of the following: (i) a merger or consolidation of
Seller with or into any other Person, other than an Affiliate of Seller, or any other reorganization
in which the members of Seller immediately prior to such consolidation, merger, or
reorganization, or one or more Affiliates of Seller, own less than fifty percent (50%) of the
equity ownership of the surviving entity or cease to have the power to control the management
and policies of the surviving entity immediately after such consolidation, merger, or
reorganization, (ii) any transaction or series of related transactions in which the power to control
the management and policies of Seller is transferred to another Person, other than an Affiliate of
Seller (iii) a sale, lease, or other disposition of all or substantially all of the assets of Seller to a
Person other than an Affiliate of Seller, (iv) the dissolution or liquidation of Seller, or (v) any
transaction or series of related transactions that has the substantial effect of any one or more of
the foregoing; provided, however, that a Change in Control shall not include any Permitted
Transaction.

“Change in Law” means a change to any WREGIS standards, rules, or requirements, or
a change to any federal, state, local or other law (including any environmental law, EPS Law or
RPS Law), resolution, standard, code, rule, ordinance, directive, regulation, order, judgment,
decree, ruling, determination, permit, certificate, authorization, or approval of a Governmental
Authority, including the adoption of any new law, resolution, standard, code, rule, ordinance,
directive, regulation, order, judgment, decree, ruling, determination, permit, certificate,
authorization, or approval.

“Charge Codes” has the meaning set forth in the CAISO Tariff.
“Commercial Operation” means all of the following have occurred:
@ Construction of the Facility has been completed in accordance with the

terms and conditions of this Agreement, “substantial completion” under the relevant construction
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contracts has been achieved, and the Facility possesses all of the characteristics and satisfies all
of the requirements set forth for the Facility in this Agreement;

(b) The Facility has successfully completed all testing required by Prudent
Utility Practices or any Requirement of Law to operate the Facility;

(© Seller has delivered to Buyers’ Agent a certificate, executed by Seller and
a Licensed Professional Engineer, substantially in the form attached hereto of Appendix L-2.

(d) Seller has obtained all Permits (including the CEQA Determinations)
required for the operation and maintenance of the Facility in accordance with this Agreement,
including the Permits identified on Appendix B-1, and all such Permits are final and non-
appealable;

(e Seller has entered into an agreement providing for the operation and
maintenance of the Facility with a Qualified Operator;

()] Each Buyer has received the Delivery Term Security as provided in
Section 5.6 in a form reasonably acceptable to Buyers;

(9) The Facility is both authorized and able to operate and deliver Energy at
the Contract Capacity in accordance with the Generator Interconnection Agreement, Prudent
Utility Practices, the Requirements, and all Requirements of Law; provided that the Facility need
not be CEC Certified as a condition to achieving Commercial Operation; and

(h) Seller has delivered to Buyers’ Agent notice from the CAISO that the
Facility has completed startup testing and has been approved by the CAISO to commence
operations.

“Commercial Operation Date” means the date on which Commercial Operation of the
Facility occurs, as determined pursuant to Section 3.3.

“Confidential Information” has the meaning set forth in Section 14.21(a).

“Construction Start Date” means the date on which Seller delivers to Buyers’ Agent a
written certification substantially in the form attached hereto as Appendix L-1.

“Contract Capacity” means 20 MW from the Commercial Operation Date, as measured
by the sum of the inverter nameplate capacity of the Facility.

“Contract Price” means, for any period of time, the applicable Contract Price set forth in
Appendix A.

“Contract Year” means (i) the period beginning on the Commercial Operation Date and
ending at 24:00 hours on December 31 in the year during which the Commercial Operation Date
occurs; (ii) the following twenty (20) calendar years, beginning on the first day of January
following the end of the stub year described in (i) above, and each succeeding twelve-month
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period up to and including the period ending with December 31 of such twentieth (20th) calendar
year.

“Costs” has the meaning set forth in Section 13.4(qg)(iii).

“Cover Damages” has the meaning set forth in Section 6.3.

“CPRA” has the meaning set forth in Section 14.21(d).

“Credit Rating” means, with respect to any entity, the rating then assigned to such
entity’s unsecured, senior long-term debt obligations (not supported by third party credit
enhancements) by S&P or Moody’s.

“Curtailment Period” means a period of time during the Delivery Term during which
the generation of Facility Energy is required to be curtailed or reduced (in whole or part) as a
result of an order, direction, alert, request, notice, instruction or directive from a Transmission
Provider, the CAISO, WECC, NERC, or any other reliability entity due to (a)a System
Emergency, (b) system improvements, curtailments, or scheduled and unscheduled repairs or
maintenance at or downstream from the Point of Delivery, (c) an event of Force Majeure at or
downstream from the Point of Delivery, or (d) over-generation or any other reason adversely
affecting the normal function and operation of the CAISO grid or a Transmission Provider’s
system, as may from time to time be identified by the CAISO, the Transmission Provider,
WECC, NERC, or any other reliability entity. For the avoidance of doubt, the term “Curtailment
Period” shall not include periods of time associated with curtailments directed by CAISO for
economic reasons, including over-generation or other condition that is resolved through reliance
on Economic Bids as that term is used in the CAISO Tariff.

“Daily Delay Damages” has the meaning set forth in Section 3.4(c).
“Day-Ahead Market” has the meaning set forth in the CAISO Tariff.
“Deemed Generated Energy” has the meaning set forth in Section 7.4(c).
“Default” has the meaning set forth in Section 13.1.

“Defaulting Party” has the meaning set forth in Section 13.1.

“Delivery Term” has the meaning set forth in Section 2.2(b).

“Delivery Term Security” has the meaning set forth in Section 5.6(b).

“Dispute” has the meaning set forth in Section 14.3(a).

“Dispute Notice” has the meaning set forth in Section 14.3(a).

“Early Termination Date” has the meaning set forth in Section 13.4(a).

“Eastside” has the meaning set forth in the preamble of this Agreement.
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“EEI” means Edison Electric Institute.
“Effective Date” has the meaning set forth in Section 2.1.

“EIRP Forecast” means the final forecast of the Energy to be produced by the Facility
prepared by the CAISO in accordance with the Eligible Intermittent Resources Protocol for use
in submitting a Schedule for the output of the Facility in the Real-Time Market.

“Electric Metering Devices” means all meters, metering equipment, and data processing
equipment used to measure, record, or transmit data relating to the Facility Energy. Electric
Metering Devices include the metering current transformers and the metering voltage
transformers.

“Eligible Intermittent Resources Protocol” or “EIRP” means the Eligible Intermittent
Resource Protocol, as may be amended from time to time, as set forth in the CAISO Tariff.

“Energy” means electrical energy.

“Energy Only Deliverability Status” means a condition elected by an Interconnection
Customer for a Large Generating Facility interconnected with the CAISO Controlled Grid the
result of which is that the Interconnection Customer is responsible only for the costs of
Reliability Network Upgrades and is not responsible for the costs of Delivery Network
Upgrades, but the Large Generating Facility will be deemed to have a Net Qualifying Capacity
of zero, and, therefore, cannot be considered to be a Resource Adequacy Resource, with
capitalized terms used in the preceding clause having the meanings given to such terms in the
CAISO Tariff.

“Environmental Attributes” means RECs, and any and all other current or future
credits, benefits, emissions reductions, offsets or allowances, howsoever entitled, named,
registered, created, measured, allocated or validated that are (a) at any time recognized or
deemed of value (or both) by any Buyer, applicable law, or any voluntary or mandatory program
of any Governmental Authority or other Person, and (b) attributable to (i) generation by the
Facility of Energy during the Delivery Term or any Replacement Product required to be
delivered by Seller to Buyers during the Delivery Term, and (ii) the emissions or other
environmental characteristics of such generation or such Replacement Product or its
displacement of conventional or other types of Energy generation. Environmental Attributes
include any of the aforementioned arising out of legislation or regulation concerned with oxides
of nitrogen, sulfur, carbon, or any other greenhouse gas or chemical compound, particulate
matter, soot, or mercury, or implementing the United Nations Framework Convention on
Climate Change (the “UNFCCC”), the Kyoto Protocol to the UNFCCC, California’s greenhouse
gas legislation (including California Assembly Bill 32 (Global Warming Solutions Act of 2006)
and any regulations implemented pursuant to that act, including without limitation any
compliance instruments accepted under the California Cap on Greenhouse Gas Emissions and
Market-Based Compliance Mechanisms regulations of the California Air Resources Board or
any successor regulations thereto), or any similar international, federal, state or local program or
crediting “early action” with a view thereto, or laws or regulations involving or administered by
the CAMD, and all Environmental Attribute Reporting Rights, including all evidences (if any)
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thereof such as renewable Energy certificates of any kind. Environmental Attributes for
purposes of this definition are separate from the Facility Energy. Environmental Attributes
exclude (1) investment tax credits, any local, state or federal production tax credits, depreciation
deductions or other tax credits providing a tax benefit to Seller or any other Person based on
ownership or a security interest in the Facility or Energy production from any portion of the
Facility, including any investment or production tax credit expected to be available to Seller with
respect to the Facility, (2) depreciation deductions and benefits, and other tax benefits arising
from ownership or operation of the Facility unrelated to its status as a generator of renewable or
environmentally clean Energy, and (3) cash grants or other financial incentives from any local,
state or federal government available to Seller with respect to the Facility.

“Environmental Attribute Reporting Rights” means all rights to report ownership of
the Environmental Attributes to any Person, including under Section 1605(b) of the Energy
Policy Act of 1992 (Title 42, United States Code § 13385) or any other current or future
international, federal, state or local law, regulation or bill, or otherwise.

“Environmental Attributes Value” means the value of Environmental Attributes
purchased by Buyers under this Agreement, stated in $MWh, determined based on a Renewable
Energy Credit pricing index that has been mutually agreed upon by Seller and Buyers’ Agent or,
if such index is not available, the value of the Environmental Attributes as determined by the
average of three (3) nationally-recognized broker quotes for Environmental Attributes that meet
the definition of Environmental Attributes set forth in this Agreement; provided that such index
pricing or broker quotes shall relate to Environmental Attributes that are derived from
comparable vintage and generation technology as the Environmental Attributes that are being
replaced, and are from a generator that qualifies as an “eligible renewable energy resource”
within the meaning of Section 399.16(b)(1)(A) of the California Public Utilities Code at the time
of such pricing or broker quotes, as applicable.

“EPA” means the United States Environmental Protection Agency.

“EPC Contractor” means an engineering, procurement, and construction contractor, or
if not utilizing an engineering, procurement and construction contractor, the entity having lead
responsibility for the management of overall construction activities, selected by Seller, with
substantial experience in the engineering, procurement, and construction of power plants of the
same type of facility as Seller’s; provided, however, that Seller or Seller’s Affiliate(s) may serve
as EPC Contractor.

“EPS Compliance” or “EPS Compliant” when used with respect to the Facility, means
that the Facility satisfies both the PUC Performance Standard and the CEC Performance
Standard in effect at the time; provided, if it is impossible for the Facility to satisfy both the PUC
Performance Standard and the CEC Performance Standard in effect at any time, the Facility shall
be deemed EPS Compliant if it satisfies the CEC Performance Standard in effect at the time and
those portions of the PUC Performance Standard in effect at the time that it is possible for the
Facility to satisfy while at the same time satisfying the CEC Performance Standard in effect at
the time.

“EPS Law” means Sections 8340 and 8341 of the California Public Utilities Code.
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“Escrow Account” has the meaning set forth in Section 5.6(a).

“Excess Energy” means, in any Contract Year, Facility Energy delivered in excess of
one hundred twenty percent (120%) of the Annual Contract Quantity for such Contract Year,
which deliveries shall be verified in invoices provided by Seller as set forth in Section 11.2(a)(i).

“Facility” means the 20 MW solar photovoltaic power generating facility described in
Appendix B-1 and depicted on Appendix B-2, including all property interests and related
transmission and other facilities.

“Facility Energy” means Energy generated by the Facility based on the Contract
Capacity, less station load and transmission losses to the Point of Delivery, as measured by
CAISO-approved Electric Metering Devices.

“Facility Lender” means any financing party or Tax Equity Investor providing senior or
subordinated construction, interim or long-term debt or equity financing or refinancing for or in
connection with the development, construction, purchase, installation or operation of the Facility,
including in connection with any Tax Equity Transaction, any trustee or agent acting on their
behalf, and any Person providing interest rate protection agreements to hedge any of the
foregoing debt obligations.

“Facility Lender Consent” has the meaning set forth in Section 13.3.
“FERC” means the Federal Energy Regulatory Commission.
“Fixed Rate” means [REDACTED — CONFIDENTIAL TRADE SECRET]

“Force Majeure” has the meaning set forth in Section 14.6(b).

“Force Majeure Notice” has the meaning set forth in Section 14.6(a).

“Forced Outage” means the removal of service availability of the Facility, or any portion
of the Facility, for emergency reasons or conditions in which the Facility, or any portion thereof,
is unavailable due to unanticipated failure, including as a result of Force Majeure.

“Full Capacity Deliverability Status” or “FCDS” has the meaning set forth in the
CAISO Tariff.

“Full Capacity Deliverability Status Finding” or “FCDS Finding” means a written
confirmation from the CAISO that the Project is eligible for FCDS.

“Gains” has the meaning set forth in Section 13.4(g)(i).

“GAAP” means generally accepted accounting principles set forth in opinions and
pronouncements of the Accounting Principles Board of the American Institute of Certified Public
Accountants and statements and pronouncements of the Financial Accounting Standards Board
or in such other statements by such other entity as may be approved by a significant segment of
the accounting profession, in each case as the same are applicable to the circumstances as of the
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date of determination.

“Generator Interconnection Agreement” means the agreement and associated
documents (or any successor agreement and associated documentation approved by FERC) by
and among Seller, Southern California Edison, and the CAISO governing the terms and
conditions of Seller’s interconnection with the CAISO grid, including any description of the plan
for interconnecting to the CAISO grid.

“Governmental Authority” means any federal, state, regional, city or local government,
any intergovernmental association or political subdivision thereof, or other governmental,
regulatory or administrative agency, court, commission, administration, department, board, or
other governmental subdivision, legislature, rulemaking board, tribunal, or other governmental
authority, or any Person acting as a delegate or agent of any Governmental Authority. The term
“Governmental Authority” shall not include any Party.

“Guaranteed Commercial Operation Date” means December 31, 2016.

“Guarantor Downgrade Event” means, with respect to the issuer of a Guaranty, any
event that results in (a) the failure of such issuer to maintain the Credit Rating of a Qualified
Guarantor, or (b) the commencement by such issuer of involuntary or voluntary bankruptcy,
insolvency, reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar proceeding (whether under any present or future statute, law or regulation).

“Guaranteed Generation” means, with respect to each Calculation Period,
[REDACTED - CONFIDENTIAL TRADE SECRET]of the sum of the Annual Contract
Quantity for the Contract Years in such Calculation Period, which amount shall be reduced by
the aggregate amount of Deemed Generated Energy during all Seller Excused Hours during such
Calculation Period.

“Guaranty” means a guaranty, security agreement, or any other document containing an
obligation of a Qualified Guarantor in favor of, and supporting any obligations of, one Party to
the other Party.

“IEEE” means the Institute of Electrical and Electronics Engineers.

“Initial Delivery Date” means the date that Seller first delivers Facility Energy to the
Point of Delivery.

“Initial Negative Intervals” has the meaning set forth in Section 6.5(a)(ii).

“Insurance” means the policies of insurance as set forth in Appendix F.
“Interest Rate” has the meaning set forth in Section 11.3.
“ISA” means the Instrument Society of America.

“Issuer Downgrade Event” means, with respect to a financial institution, or a provider
of a letter of credit or Escrow Account hereunder, any event that results in (a) the failure of such
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financial institution to maintain the Credit Rating or organizational status of a Qualified Issuer,
as applicable, or (b) the commencement by such a financial institution of involuntary or
voluntary bankruptcy, insolvency, reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar proceeding (whether under any present or future statute, law or
regulation), or (c) any Buyer electing to terminate any relationship with such Person pursuant to
directives from any Governmental Authorities applicable to such Buyer.

“Key Milestone” means the Construction Start Date and the Guaranteed Commercial
Operation Date.

“Licensed Professional Engineer” means an independent, professional engineer
reasonably acceptable to Buyers’ Agent, licensed in the State of California, and otherwise
qualified to perform the work required hereunder.

“Lien” means any mortgage, deed of trust, lien, security interest, retention of title or lease
for security purposes, pledge, charge, encumbrance, equity, attachment, claim, easement, right of
way, covenant, condition or restriction, leasehold interest, purchase right or other right of any
kind, including any option, of any other Person in or with respect to any real or personal

property.

“Local Capacity Requirement Attributes” means the benefits or attributes now or
existing in the future based on the procurement obligations of Buyers with respect to local
resource capacity requirements as prescribed by the PUC, the CAISO or other regional entity,
and that are associated with the electric generating capability of the Facility.

“Locational Marginal Price” or “LMP” has the meaning set forth in Appendix C of the
CAISO Tariff.

“Losses” has the meaning set forth in Section 13.4(g)(ii).

“Major Maintenance Blockout” has the meaning set forth in Section 4.4(a).

“Milestone” has the meaning set forth in Section 3.4(a).

“Milestone Date” has the meaning set forth in Section 3.4(a).

“Moody’s” means Moody’s Investor Services, Inc.

“Month” means a calendar month commencing at 00:00 Pacific Prevailing Time on the
first day of such month and ending at 24:00 Pacific Prevailing Time on the last day of such
month.

“Moreno Valley” has the meaning set forth in the preamble of this Agreement.

“MW” means megawatt in alternating current, or ac.

“MWh” means megawatt-hours.
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“NEER” means NextEra Energy Resources, LLC.
“NERC” means the North American Electric Reliability Corporation.

“NextEra YieldCo” means, collectively, NextEra Energy Operating Partners, LP and
any entity in which NextEra Energy Operating Partners, LP holds, directly or indirectly, fifty
percent (50%) or more of the equity interests.

“Non-Defaulting Party” has the meaning set forth in Section 13.4(a).

“Notice to Proceed” means the notice provided by Seller to EPC Contractor by which
Seller authorizes EPC Contractor to begin construction of the Facility without any delay or
waiting periods.

“Notifying Party” has the meaning set forth in Section 14.3(a).

“NP-15 Price” means the CAISO NP-15 Trading Hub Day-Ahead Market hourly LMP,
as published by the CAISO. For the avoidance of doubt, the NP-15 Price shall not include the
value of any Environmental Attributes or Capacity Rights, if any.

“OSHA” means the Occupational Safety and Health Administration of the United States
Department of Labor.

“Qutside Commercial Operation Date” means December 31, 2017, which date shall
not be subject to extension of any kind (except as provided in Section 3.4(d)).

“Pacific Prevailing Time” means the local time in the State of California.
“Party” or “Parties” has the meaning set forth in the preamble of this Agreement.

“Performance Security” means the Project Development Security or Delivery Term
Security for the Facility, together or individually, as applicable.

“Permits” means all applications, permits, licenses, franchises, certificates, concessions,
consents, authorizations, approvals, registrations, orders, filings, entitlements and similar
requirements of whatever kind and however described that are required to be obtained or
maintained by any Person with respect to the development, siting, design, acquisition,
construction, equipping, financing, ownership, possession, shakedown, start-up, testing,
operation or maintenance of the Facility, the production and delivery of Products from the
Facility, including Facility Energy, Capacity Rights and Environmental Attributes, or any other
transactions or matter contemplated by this Agreement (including those pertaining to electrical,
building, zoning, environmental and occupational safety and health requirements), including the
CEQA Determinations and the Permits described in Appendix B-1.

“Permitted Encumbrances” means (a) the Lien of any Facility Lender on the Facility,
(b) any Lien approved by Buyers’ Agent in a writing separate from this Agreement that
expressly identifies the Lien as a Permitted Encumbrance, and (c) other Liens secured by, or
encumbrances on, the Facility that (i) at any time do not, in the aggregate, exceed Twenty-Five
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Million Dollars ($25,000,000), and (ii) satisfy one or more of the following criteria: (A) Liens
for Taxes not yet due or for Taxes being contested in good faith by appropriate proceedings, (B)
suppliers’, vendors’, mechanics’, workman’s, repairman’s, employees’ or other like Liens arising
in the ordinary course of business for work or service performed or materials furnished in
connection with the Facility for amounts the payment of which is either not yet delinquent or is
being contested in good faith by appropriate proceedings, (C) Liens of any judgment, if such
judgment shall not have remained undischarged or unstayed on appeal for more than three (3)
months, (D) encumbrances consisting of zoning restrictions, licenses, easements, restrictions on
the use of the Site and minor defects and irregularities in title which do not materially impair the
use of the Site, the Facility or any portion thereof by Seller or materially impact the value of the
Site, the Facility or any portion thereof, or (E) other Liens incidental to the conduct of Seller’s
business or the ownership of its property that were not incurred in connection with the borrowing
of money or obtaining advances of credit and do not materially detract from the value of the
Facility, or any portion thereof, or its use.

“Permitted Intervals Amount” means the Initial Negative Intervals Amount.

“Permitted Transaction” means any transaction or series of transactions in which (a)
any equity interest in Seller are issued or transferred to another Person solely for the purpose of a
Tax Equity Transaction; (b) all or substantially all of the assets or equity interests in NEER or its
ultimate parent company are transferred to an Affiliate; (c) all or substantially all of NEER’s or
its ultimate parent company’s renewable energy generation portfolio; (d) all or substantially all
of NEER’s or its ultimate parent company’s solar generation portfolio are transferred to an
Affiliate; (e) all or substantially all of the equity interests of NextEra YieldCo are transferred to
an Affiliate; provided, however, that in each case the entity that operates the Facility following
such transfer is (or contracts with) a Qualified Operator.

“Person” means any individual, corporation, partnership, joint venture, limited liability
company, association, joint stock company, trust, unincorporated organization, entity,
government or other political subdivision.

“Pittsburg Power” has the meaning set forth in the preamble of this Agreement.

“Point of Delivery” means the CAISO Pricing Node (as defined in the CAISO Tariff) to
be established by CAISO at the 70kV switchyard on Pacific Gas and Electric Company’s
Schindler-Huron-Gates 70kV circuit and to be identified by notice from Seller to Buyers’ Agent
prior to the Commercial Operation Date, provided that in the case of Replacement Product, an
alternative delivery point may designated in accordance with Section 9.2.

“Pre-Certification Period” has the meaning set forth in Section 6.1(d).

“Present Value Rate” means, at any date, the sum of 0.50% plus the yield reported on
page “USD” of the Bloomberg Financial Markets Services Screen (or, if not available, any other
nationally-recognized trading screen reporting on-line intraday trading in United States
government securities) at 11:00 a.m. (New York City, New York time) for the United States
government securities having a maturity that most nearly matches the Remaining Term at that
date.
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“Products” means any and all Facility Energy, Capacity Rights, Environmental
Attributes, and ancillary products, services or attributes similar to the foregoing that are or can be
produced by, or are associated with, the Contract Capacity of the Facility, whether now
attainable or established in the future using commercially reasonable efforts, including delivered
energy, renewable attributes, and renewable energy credits. The Products shall meet the standard
of “Portfolio Content Category 1’ as defined by RPS Law.

“Project Development Security” has the meaning set forth in Section 5.6(a).

“Prudent Utility Practices” means those practices, methods, and acts, that are
commonly used by a significant portion of the solar-powered electric generation industry in
prudent engineering and operations to design and operate electric equipment (including solar-
powered facilities) lawfully and with safety, dependability, reliability, efficiency, and economy,
including any applicable practices, methods, acts, guidelines, standards and criteria of the
CAISO, FERC, NERC, WECC, as each may be amended from time to time, and all applicable
Requirements of Law. Prudent Utility Practices are not intended to be limited to the optimum
practice, method, or act, to the exclusion of all others, but rather is intended to include acceptable
practices, methods, and acts generally accepted in the industry.

“Public Utilities Code” means the Public Utilities Code of the State of California, as
may be amended from time to time.

“PUC” means the California Public Utilities Commission and any successor thereto.

“PUC Performance Standard” means, at any time, the greenhouse gas emission
performance standard in effect at such time for baseload electric generation facilities owned or
operated (or both) by load-serving entities and not local publicly-owned electric utilities, as
established by the PUC or other Governmental Authority under the EPS Law.

“PWRPA” has the meaning set forth in the preamble of this Agreement.
“QRE” has the meaning set forth in Section 8.4.

“Qualified Buyer Assignee” means a third-party Person that is rated (a) “A3” or higher
by Moody’s and “A-" or higher by S&P, if such Person is rated by both Moody’s and S&P, or
(b) “A3” or higher by Moody’s or “A-" or higher by S&P if such Person is rated by either S&P
or Moody’s, or (c) equivalent ratings by any other credit rating agency of recognized national
standing.

“Qualified Guarantor” means a Person which at the time it is to provide a Guaranty (a)
has a Credit Rating of at least BBB from S&P or Baa2 from Moody’s if rated by only one
Ratings Agency or at least BBB- from S&P and Baa3 from Moody’s if rated by both Ratings
Agencies, and (b) is incorporated or organized in a jurisdiction of the United States and is in
good standing in such jurisdiction.

“Qualified Issuer” means a Person that maintains a United States domestic branch, and a
Credit Rating of (a) “A3” or higher by Moody’s and “A-" or higher by S&P, if such Person is
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rated by both Moody’s and S&P or (a) “A3” or higher by Moody’s, or “A-" or higher by S&P if
such Person is rated by either S&P or Moody’s.

“Qualified Operator” means (a) a Person that has at least three (3) years of operating
experience with solar projects with an aggregate capacity of 5 MW ac or higher, (b) any Person
identified on Appendix H or any such Person’s Affiliates, or (c) any other Person reasonably
acceptable to Buyers’ Agent.

“Qualified Transferee” means a Person that (a) maintains a Credit Rating of (i) “Baa2”
or higher by Moody’s and “BBB” or higher by S&P, if such Person is rated by both Moody’s
and S&P or (ii) “Baa2” or higher by Moody’s, or “BBB” or higher by S&P if such Person is
rated by either S&P or Moody’s, or (iii) equivalent ratings by any other credit rating agency of
recognized national standing and retains, causes Seller to retain, a Qualified Operator to operate
the Facility (or otherwise agrees not to interfere with the existing Qualified Operator for the
Facility), or (b) is reasonably acceptable to Buyers’ Agent.

“Real-Time Market” has the meaning set forth in the CAISO Tariff.

“REC” or “Renewable Energy Credit” means a certificate of proof associated with the
generation of electricity from an eligible renewable energy resource, which certificate is issued
through the accounting system established by the CEC pursuant to the RPS Law, evidencing that
one (1) MWh of Energy was generated and delivered from such eligible renewable energy
resource. Such certificate is a tradable environmental commodity (also known as a “green tag”)
for which the owner of the REC can prove that it has purchased renewable Energy.

“Recipient Party” has the meaning set forth in Section 14.3(a).

“Remedial Action Plan” has the meaning set forth in Section 3.4(a).

“Remaining Term” means, at any date, the remaining portion of the Delivery Term at
that date without regard to any early termination of this Agreement.

“Replacement Capacity Rights” means Capacity Rights, if any, equivalent to those that
would have been provided by the Facility during the Contract Year for which the Replacement
Product is being provided.

“Replacement Energy” means Energy produced by a facility other than the Facility that,
at the time delivered to Buyers, is (i) both RPS Compliant and EPS Compliant, (ii) qualifies
under Public Utilities Code 399.16(b)(1), and (iii) includes Environmental Attributes that have
the same or comparable value, including with respect to the timeframe for retirement of such
Environmental Attributes, if any, as the Environmental Attributes that would have been
generated by the Facility during the Contract Year for which the Replacement Energy is being
provided.

“Replacement Price” means the price at which Buyers’ Agent, acting in a commercially
reasonable manner, purchases Replacement Product, or, absent such a purchase, (a) the NP-15
Price, plus (b) the price of the Environmental Attributes that would have been generated by the
Facility valued at the Environmental Attributes Value, plus (c) the value of Capacity Rights, if
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any, equivalent to those that would have been provided by the Facility, whether sold separately
or bundled as a package, in each case, for the calculation period, all as reasonably calculated by
Buyers’ Agent.

“Replacement Product” means (a) Replacement Energy, and (b) Replacement Capacity
Rights.

“Requirements” means, collectively, (a) any standards or requirements of ASTM,
ASME, AWS, EPA, EEI, IEEE, ISA, National Electrical Code, National Electric Safety Code,
OSHA, Cal-OSHA, Uniform Building Code, or Uniform Plumbing Code applicable to the design
or construction of the Facility, (b) any applicable local county fire department standards or
codes, (c) Prudent Utility Practices, (d) all applicable Requirements of Law, and (e) all other
requirements of this Agreement.

“Requirement of Law” means any federal, state, local or other law (including any
environmental law, EPS Law or RPS Law), resolution, standard, code, rule, ordinance, directive,
regulation, order, judgment, decree, ruling, determination, permit, certificate, authorization, or
approval of a Governmental Authority, including those pertaining to electrical, building, zoning,
environmental and occupational safety and health requirements.

“Revenue Meter” has the meaning set forth in Section 11.6(a).

“ROFO” has the meaning set forth in Section 14.25(a).

“ROFO Notice” has the meaning set forth in Section 14.25(a).

“RPS Compliance” or “RPS Compliant” means, when used with respect to the Facility
or any other facility at any time, that all Energy generated by such facility at all times shall,
together with all of the associated Environmental Attributes, qualify as a “portfolio content
category 1” eligible renewable resource under the RPS Law and meet the requirements of Public
Utilities Code Section 399.16(b)(1).

“RPS Compliance Period” means each “Compliance Period” as defined in California
Public Utilities Code Section 399.30(c).

“RPS Law” means the California Renewable Energy Resources Act, including the
California Renewables Portfolio Standard Program, Article 16 of Chapter 2.3, Division 1 of the
Public Utilities Code, California Public Resources Code § 25740 through 25751, any related
regulations or guidebooks promulgated by the CEC or, as applicable, the PUC.

“SCADA” means the supervisory control and data acquisition system for the Facility.

“Schedule” or “Scheduling” means the actions of Seller and each Scheduler, their
Authorized Representatives, and their Transmission Providers, if applicable, of notifying,
requesting and confirming to the CAISO the amounts of Facility Energy and Replacement
Product expected to be delivered consistent with the Scheduling interval at the Point of Delivery
on any given date during the Delivery Term, all in the manner contemplated by the CAISO
Tariff.
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“Scheduled Outage” means any outage affecting more than ten percent (10%) of the
Contract Capacity other than a Forced Outage.

“Scheduled Outage Projection” has the meaning set forth in Section 4.4(a).

“Scheduler” means the Persons conducting Scheduling on behalf of the Buyers. The
contact information for each Scheduler is set forth in Section 4 of Appendix J.

“Scheduling Coordinator” has the meaning set forth in the CAISO Tariff.
“Seller” has the meaning set forth in the preamble of this Agreement.

“Seller Excused Hour” means an hour during which Seller is unable to produce or
deliver Facility Energy from the Facility as a result of (a) curtailments, as set forth in Section 7.4,
(b) a Scheduled Outage, (c) any Buyer’s failure to perform, or (d) Force Majeure.

“Seller Indemnitees” has the meaning set forth in Section 14.19(b).

“Settlement Interval” has the meaning set forth in the CAISO Tariff.
“Settlement Period” has the meaning set forth in the CAISO Tariff.
“Settlement Statement” has the meaning set forth in the CAISO Tariff.
“Shortfall Energy” has the meaning set forth in Section 9.1.

“Shortfall Damages” has the meaning set forth in Section 9.3.

“Shortfall Makeup Period” means the Contract Year following the Contract Year
during which Shortfall Energy accrues.

“Site” means the real property (including all fixtures and appurtenances thereto) and
related physical and intangible property generally identified in Appendix B-1 and Appendix B-2
where the Facility is or will be located.

“Site Control” means that Seller (a) owns the Site; (b) is the lessee of the Site; (c) is the
holder of a right-of-way grant or similar instrument with respect to the Site; (d) is the managing
partner or other person or entity authorized to act in all matters relating to the control and
operation of the Site and the Facility, or (e) has a binding option to purchase or lease the Site, in
each case, so as to permit Seller to perform its obligations under this Agreement.

“S&P” means Standard & Poor’s Financial Services LLC.

“Subcontract” means any agreement or contract entered into on or after the Effective
Date by Seller and a Person other than any Buyer or Buyers’ Agent, which Person is providing
goods or services to Seller that are related to the performance of Seller’s obligations under this
Agreement. Subcontracts specifically include any agreement or contract that is referred to or
defined as a “subcontract” in the policies, ordinances, codes or laws with which Seller must
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comply pursuant to this Agreement, or that is made with a “subcontractor” as such term is used
or defined in such policies, ordinances, codes, or laws.

“Subcontractor” means any party to a Subcontract with Seller.
“System Emergency” has the meaning set forth in the CAISO Tariff.

“Tax” or “Taxes” means each federal, state, county, local and other (a) net income, gross
income, gross receipts, sales, use, ad valorem, business or occupation, transfer, franchise, profits,
withholding, payroll, employment, excise, property or leasehold tax and (b) customs, duty or
other fee, assessment or charge of any kind whatsoever, together with any interest and any
penalties, additions to tax or additional amount with respect thereto.

“Tax Equity Transaction” means, with respect to Seller, any transaction or series of
transactions pursuant to which (i) a Person either (A) obtains less than a one hundred percent
(100%) of the equity interest in Seller that has an interest in Seller, or (B) obtains all of the
equity interest of Seller in connection with a sale-leaseback transaction (in either case, such
Person, a “Tax Equity Investor”), and (ii) such Tax Equity Investor is allocated a share of
profits, losses, and tax allocations associated with such equity interest or the Facility, as
applicable.

“Tax Equity Investor” has the meaning set forth in the definition of “Tax Equity
Transaction.”

“Termination Notice” has the meaning set forth in Section 13.4(a).

“Termination Payment” means a payment in an amount equal to the Non-Defaulting
Party’s (a) Losses, plus (b) Costs, minus (c) Gains; provided, however, that if such amount is a
negative number, the Termination Payment shall be equal to zero.

“Test Energy” means Facility Energy that is delivered to the Point of Delivery prior to
the Commercial Operation Date.

“Transmission Providers” means Persons operating the Transmission System to and
from the Point of Delivery.

“Transmission Services” means the transmission and other services required to transmit
Facility Energy to or from the Point of Delivery.

“Transmission System” means the facilities utilized to provide Transmission Services.
“UNFCCC” has the meaning set forth in the definition of “Environmental Attributes.”
“Unused Initial Negative Intervals Credit” has the meaning set forth in Section 6.5(c).
“WECC” means the Western Electricity Coordinating Council.

“WREGIS” means Western Renewable Energy Generation Information System.
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“WREGIS Certificates” has the meaning set forth in Section 8.4.

“WREGIS Operating Rules” means the rules describing the operations of the WREGIS,
as published by WREGIS.

Other terms defined herein have the meanings so given when used in this Agreement with
initial-capitalized letters.

Section 1.2 Interpretation. In this Agreement, unless a clear contrary intention
appears:

@ time is of the essence
(b) the singular number includes the plural number and vice versa;

(© reference to any Person includes such Person’s successors and assigns
(regardless of whether such Person’s successors and assigns are expressly referenced in the
provision) but, in case of a Party hereto, only if such successors and assigns are permitted by this
Agreement, and reference to a Person in a particular capacity excludes such Person in any other
capacity or individually;

(d) reference to any gender includes the other;

(e reference to any agreement (including this Agreement), document, act,
statute, law, instrument, tariff or Requirement means such agreement, document, act, statute,
law, instrument, or tariff, or Requirement, as amended, modified, replaced or superseded and in
effect from time to time in accordance with the terms thereof and, if applicable, the terms hereof,
regardless of whether the reference to the agreement, document, act, statute, law, instrument,
tariff, or Requirement expressly refers to amendments, modifications, replacements, or
SUCCessors;

U] reference to any Article, Section, or Appendix means such Article of this
Agreement, Section of this Agreement, or such Appendix to this Agreement, as the case may be,
and references in any Article or Section or definition to any clause means such clause of such
Article or Section or definition;

(9) “hereunder,” “hereof,” “hereto” and words of similar import shall be
deemed references to this Agreement as a whole and not to any particular Article or Section or
other provision hereof or thereof;

(h) “including” (and with correlative meaning “include”) means including
without limiting the generality of any description preceding such term, regardless of whether
words such as “without limitation” are expressly included in the applicable provision;

(1 relative to the determination of any period of time, “from” means “from
and including,” “to” means “to but excluding” and “through” means “through and including”;
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() unless otherwise indicated, reference to time shall always refer to Pacific
Prevailing Time; and reference to any “day” shall mean a calendar day, unless otherwise
indicated; and

(K) the word “or” will have the inclusive meaning represented by the phrase
“and/or”, unless the context clearly indicates otherwise.

ARTICLE 11
EFFECTIVE DATE, TERM, AND EARLY TERMINATION

Section 2.1 Effective Date. This Agreement shall be effective as of the date on
which all Parties have executed this Agreement (the “Effective Date”). Seller shall confirm its
acknowledgement of the Effective Date by electronic mail to Buyers’ Agent as soon as
reasonably practicable following the Effective Date, providing as attachments to such electronic
mail electronic copies of (i) the cover page of this Agreement and the appendices hereto dated
with the Effective Date and (ii) a conformed copy of this Agreement.

Section 2.2 Term.

@) Agreement Term. The term of this Agreement (the “Agreement Term”)
shall commence on the Effective Date and end on the last day of the Delivery Term or upon the
earlier termination of this Agreement in accordance with the terms hereof.

(b) Delivery Term. This Agreement shall have a delivery term (the “Delivery
Term”) commencing on the Initial Delivery Date and ending at 11:59 pm on December 31 of the
twentieth (20™) full Contract Year, unless sooner terminated in accordance with the terms of this
Agreement.

Section 2.3 Survivability. The provisions of this Article I, Article XII, Article
X111, Section 14.19 and Section 14.21 shall survive for a period of one year following the
termination of this Agreement. The provisions of Article X1 shall survive for a period of four (4)
years following final payment made by Buyers hereunder or the expiration or termination date of
this Agreement, whichever is later. The provisions of Article V, Article VI, Article VIII, and
Article IX shall continue in effect after termination to the extent necessary to provide for final
billing, adjustments, and deliveries (including the provision to Buyers of Replacement Product or
Shortfall Damages) related to any period prior to termination of this Agreement.

Section 2.4 Early Termination.

@ Early Termination by Mutual Agreement. This Agreement may be
terminated by mutual written agreement of all of the Parties.

(b) Early Termination for Failure to Provide Performance Security. Any
Buyer may, in its sole discretion, without penalty to such Buyer, withdraw from this Agreement,
and Buyers may collectively, in their sole discretion, terminate this Agreement, in either case,
effective upon notice to Seller, if Seller fails to deliver the Project Development Security within
ten (10) Business Days after the Effective Date.
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(o) Early Termination for Default. Upon the occurrence of a Default, the
Non-Defaulting Party, or Non-Defaulting Parties, as the case may be, may terminate this
Agreement as set forth in Section 13.4.

(d) Early Termination for Failure to Achieve a Key Milestone. Any Buyer
may, in its sole discretion, without penalty to such Buyer, withdraw from this Agreement, and
Buyers may collectively, in their sole discretion, terminate this Agreement, in either case,
effective upon notice to Seller, pursuant to Section 3.4(c).

(e Early Termination for Failure to Achieve Commercial Operation
Date. Any Buyer may, in its sole discretion and without penalty to such Buyer, withdraw from
this Agreement, and Buyers may collectively, in their sole discretion and without penalty to
Buyers, terminate this Agreement, in either case, effective upon notice to Seller, if Seller fails to
achieve the Commercial Operation Date on or before the Outside Commercial Operation Date,
except as set forth in Section 3.4.

()] Early Termination for Failure to Obtain CEC Certification. Any
Buyer may, in its sole discretion and without penalty to such Buyer, withdraw from this
Agreement, and Buyers may collectively, in their sole discretion and without penalty to Buyers,
terminate this Agreement, in either case, effective upon notice to Seller if the Facility is not CEC
Certified by the date that is six (6) months following the Commercial Operation Date, provided
that a Buyer or Buyers, as applicable, may not terminate this Agreement if Seller
(i) demonstrates to the reasonable satisfaction of Buyers’ Agent that the failure to obtain CEC
Certification is not due to any act or omission by Seller or any Affiliate of Seller, (ii) has
provided the Delivery Term Security, and (iii) is otherwise in compliance with the terms and
conditions of this Agreement.

(9) Early Termination for Force Majeure. This Agreement may be
terminated pursuant to Section 14.6(c).

(h) Early Termination for Shortfall. Any Buyer may in its sole discretion
and without penalty to such Buyer, withdraw from this Agreement, and Buyers may collectively,
in their sole discretion and without penalty to Buyers, terminate this Agreement, in either case,
effective upon notice to Seller, pursuant to Section 9.4.

Q) Effect of Termination. Any withdrawal from, or early termination of,
this Agreement under this Section 2.4 shall be without prejudice to the rights and remedies of a
Party for Defaults occurring prior to such termination; provided that the unused portion of the
Project Development Security or Delivery Term Security, as applicable, if any, shall be returned
by any withdrawing or terminating Buyer to Seller within ten (10) Business Days after any such
withdrawal or termination in accordance with Section 5.6(c).

ARTICLE III
DEVELOPMENT OF THE FACILITY

Section 3.1 CEQA Determinations. Seller has obtained the CEQA
Determinations. Seller shall provide evidence thereof reasonably satisfactory to each Buyer.
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Section 3.2 Project Design. Seller shall determine the proposed location, design,
and configuration of the Facility as it deems appropriate, subject to the Requirements, including
the characteristics and other requirements for the Facility set forth in Appendix B-1, and also
subject to any conditions imposed by any responsible agency as part of the CEQA review of the
Facility.

Section 3.3 Certification of Commercial Operation Date. Seller shall provide
Buyers’ Agent with notice in accordance with Section 14.2 when Seller believes that Seller is
approximately thirty (30) days from achieving the Commercial Operation Date. Seller shall
thereafter provide Buyers’ Agent with written weekly updates on the status of Seller’s progress
in achieving Commercial Operation. Seller shall provide Buyers’ Agent with notice in
accordance with Section 14.2 when Seller believes that all conditions precedent to achieving
Commercial Operation of the Facility as specified in the definition of “Commercial Operation”
have been satisfied and that the Facility has therefore achieved Commercial Operation. The
Commercial Operation Date shall be deemed to have occurred as of the next Business Day
following the date of Seller’s notice of Commercial Operation.

Section 3.4 Milestone Schedule.

@) Attached as Appendix | is a milestone schedule with deadlines for the
development of the Facility through the Commercial Operation Date (each milestone, a
“Milestone” and each date by which a Milestone is to be completed, a “Milestone Date™). Seller
shall use commercially reasonable efforts to achieve each Milestone by the Milestone Date
therefor. Until the Commercial Operation Date, Seller shall provide Buyers’ Agent with a report
on a quarterly basis (until three (3) months prior to the scheduled Commercial Operation Date, at
which time such reports shall be provided on a Monthly basis) that includes: (i) a description of
the Site plan for the Facility, (ii) a description of any planned changes to the Facility or Site plan
since the previously delivered report, (iii) a bar chart schedule showing progress to achieving the
remaining Milestones, (iv)a chart showing the critical path schedule of major items and
activities, (v) a summary of activities at the Facility during the previous Month, (vi) a forecast of
activities during the then-current Month, (vii) a list of any issues that could impact Seller’s
achievement of Milestones by the applicable Milestone Dates, and (viii) pictures, in sufficient
quantity and of appropriate detail, documenting construction and startup progress with respect to
the Facility. If Seller anticipates that it will not achieve a Milestone by the applicable Milestone
Date, Seller shall promptly prepare and deliver to Buyers’ Agent a remedial action plan
(“Remedial Action Plan”) which shall set forth (1) the anticipated period of delay, (2) the basis
for such delay, (3) an outline of the commercially reasonable steps that Seller is taking to address
the delay and to ensure that future Milestones, including the Guaranteed Commercial Operation
Date, will be timely achieved, (4) a proposed revised date for achievement of the applicable
Milestone and (5) such other information and in such detail as may be reasonably requested by
Buyers. Except as set forth in Section 3.4(c), Seller shall not have any liability for failure to
timely achieve a Milestone other than the obligation to submit a Remedial Action Plan provided,
however, that the foregoing shall not limit any Buyer’s right to exercise any right or remedy
available under this Agreement or at law or in equity for any Default occurring concurrently with
or before or after Seller’s delay in achievement of the applicable Milestone.
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(b) The Milestone Dates for the Key Milestones shall be extended, on a day-
for-day basis to the extent Seller is actually, demonstrably and unavoidably delayed in achieving
such Key Milestone due to (i) the failure by any Buyer to perform any covenant or obligation
under this Agreement, (ii) Force Majeure, or (iii) the failure of the Facility to be connected to the
CAISO grid and to complete all interconnection upgrades, if any, if Seller has used commercially
reasonable efforts and complied with all applicable Requirements to have the Facility physically
interconnected to the CAISO grid, provided, in the case of (iii), that such extension shall not
exceed one hundred eighty (180) days.

(c) If Seller fails to achieve any Key Milestone by the applicable Milestone
Date (as may be extended pursuant to Section 3.4(b)), Seller shall pay to each Buyer liquidated
damages in an amount equal to such Buyer’s proportionate share, based on the Buyers’
Percentage of Facility Output, of the aggregate amount payable to Buyers. The amount of
liquidated damages shall be calculated as (i) the number of days between such missed Milestone
Date and the date upon which either (A) such Key Milestone is achieved, or (B) a Buyer
withdraws (without penalty to such Buyer) from this Agreement pursuant to Section 2.4, or (C)
this Agreement is terminated by Buyers pursuant to Section 2.4, as applicable, multiplied by
(if) Two Thousand Dollars ($2,000) (the “Daily Delay Damages”), subject to a maximum
amount for any Key Milestone equal to the Daily Delay Damages multiplied by three hundred
sixty-five (365) days. If, after the conclusion of such three hundred sixty-five (365) day period,
Seller has not achieved the applicable Key Milestone, each Buyer shall have the right in its sole
discretion to either (1) withdraw from this Agreement at no penalty to such Buyer, or, if all
Buyers withdraw, to terminate this Agreement, or (2) allow Seller to continue to pay Daily Delay
Damages to each Buyer, during which time such Buyer, or Buyers, shall not withdraw from or
terminate the Agreement based on Seller’s failure to timely achieve a Key Milestone. If Seller,
notwithstanding having failed to timely achieve any other Key Milestone, is able to achieve the
Commercial Operation Date on or before the Guaranteed Commercial Operation Date (and prior
to the exercise by each Buyer of its right to withdraw without penalty from this Agreement or the
right of Buyers to terminate this Agreement, then each Buyer that has not, as of such date,
withdrawn from or terminated this Agreement, shall refund to Seller any amounts previously
paid to such Buyer as Daily Delay Damages. In addition, should any Buyer that has previously
withdrawn from this Agreement elect to re-enter into the Agreement at any time on or prior to
the achievement of the Commercial Operation Date, which re-entry shall require the consent of
all Parties, then such Buyer shall also, as a condition to re-entering into this Agreement, refund
to Seller any amounts previously paid to such Buyer as Daily Delay Damages except as may
otherwise be agreed between Seller and such Buyer.

(d) In no event shall the Commercial Operation Date be extended beyond the
Outside Commercial Operation Date, which date shall not be subject to extension except by
mutual agreement of the Parties.

(e) Seller may change the Guaranteed Commercial Operation Date to a date
that is earlier than the then-scheduled Guaranteed Commercial Operation Date by providing
Buyers’ Agent with notice at least six (6) months prior to the new Guaranteed Commercial
Operation Date.
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()] The damages that Buyers would incur due to Seller’s failure to timely
achieve a Key Milestone would be difficult or impossible to predict with certainty, and it is
impractical or difficult to assess actual damages in those circumstances, but the Daily Delay
Damages are a fair and reasonable calculation of such damages, and shall be Seller’s sole
liability and obligation, and Buyers’ sole right and remedy, other than withdrawal without
penalty from, or termination of, this Agreement, for Seller’s failure to achieve any Key
Milestone by the Milestone Date therefor. Notwithstanding the foregoing, the Daily Delay
Damages shall not limit any Buyer’s right to exercise any right or remedy available under this
Agreement or at law or in equity for any Default occurring concurrently with, before or after
Seller’s delay in achievement of the applicable Key Milestone.

Section 3.5 Decommissioning and Other Costs. No Buyer shall be responsible
for any cost of decommissioning or demolition of the Facility or any environmental or other
liability associated with the decommissioning or demolition of the Facility without regard to the
timing or cause of the decommissioning or demolition. Seller agrees to indemnify Buyers for
any costs incurred by Buyers if any or all of them become required, whether statutorily or
otherwise, to bear the cost of any decommissioning or demolition of the Facility or any
environmental or other liability associated therewith.

ARTICLE IV
OPERATION AND MAINTENANCE OF THE FACILITY

Section 4.1 General Operational Requirements. Seller shall, at all times:

@) At its sole expense, operate and maintain the Facility (i) in accordance
with the Requirements and (ii) in a manner that is reasonably likely to achieve the Annual
Contract Quantity and result in a useful life for the Facility of not less than the Delivery Term;

(b) At its sole expense, operate and maintain the Facility using a Qualified
Operator in accordance with the Requirements;

(©) Use qualified and trained personnel for coordinating with Buyers’ Agent,
and ensure that necessary personnel are available on-site or on-call twenty-four (24) hours per
day during the Delivery Term;

(d) Operate and maintain the Facility with due regard for the safety, security
and reliability of the interconnected facilities and Transmission System; and

(e Comply with operating and maintenance standards recommended or
required by the Facility’s equipment suppliers.

Section 4.2 Operation and Maintenance Plan. Seller, including through its
Qualified Operator, shall devise and implement a plan of inspection, maintenance, and repair for
the Facility and the components thereof in order to maintain such equipment in accordance with
Prudent Utility Practices and shall keep records with respect to inspections, maintenance, and
repairs thereto. The aforementioned plan and all records of such activities shall be available for
inspection by Buyers’ Agent during Seller’s regular business hours upon no less than ten (10)
Business Days’ notice; provided, however, that ten (10) Business Days’ notice shall not be
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required if Buyers’ Agent’s inspection is prompted by an emergency situation at the Site, a
Facility curtailment, or any other occurrence materially adversely impacting the operation of the
Facility, in which case Buyers’ Agent shall provide as much advance notice as is reasonably
practicable under the circumstances..

Section 4.3 Environmental Credits. Seller shall, if applicable, obtain in its own
name and at its own expense all pollution or environmental credits or offsets necessary to operate
the Facility in compliance with any Requirement of Law.

Section 4.4 Scheduled Outage.

@) Buyers’ Agent and Seller shall cooperate to minimize Scheduled Outages
during specified periods of time during each calendar year in accordance with Prudent Utility
Practices and this Section 4.4 (such periods, the “Major Maintenance Blockout™); provided that
the Major Maintenance Blockout during any calendar year shall not exceed eighty-four (84) days
without the prior approval of Buyers’ Agent, which approval shall not be unreasonably withheld,
conditioned or delayed, which number shall be prorated (i) for the calendar year during which
the Commercial Operation Date occurs, based on the number of days remaining in such calendar
year as of the Commercial Operation Date, and (ii) for the calendar year during which the
Delivery Term expires or terminates, based on the number of days occurring in such calendar
year before such expiration or termination date. No later than thirty (30) days prior to the
anticipated Commercial Operation Date and the commencement of each calendar year thereafter,
Buyers’ Agent shall provide Seller with the specified Major Maintenance Blockout. In the
absence of such updated notification, the most recent previous Major Maintenance Blockout
notification shall apply. Seller shall attempt to minimize its Scheduled Outages during the Major
Maintenance Blockout consistent with Prudent Utility Practices; provided that Seller shall be
permitted to perform scheduled and unscheduled maintenance on the Facility during such hours
when solar irradiance levels are insufficient to permit the production of Energy, if such
maintenance is permitted under the CAISO Tariff and conducted in accordance with all
applicable Requirements (including, for avoidance of doubt, the requirements of the
Transmission Provider). No later than thirty (30) days prior to the anticipated Commercial
Operation Date, and for each calendar year thereafter, no later than the deadline for providing the
CAISO with proposed maintenance outages for the following year as described in the CAISO
Tariff, or thirty days prior to the commencement of the next Contract Year, if such CAISO
deadline is not applicable, Seller shall provide Buyer’s Agent with its non-binding written
projection of all Scheduled Outages for the succeeding calendar year (the “Scheduled Outage
Projection”) reflecting a minimized schedule of scheduled maintenance during the Major
Maintenance Blockout. In addition, Seller shall cooperate in good faith with maintenance
scheduling requests by Buyers’ Agent consistent with Prudent Utility Practices. The Scheduled
Outage Projection shall include information concerning all projected Scheduled Outages during
such period, including (A) the anticipated start and end dates of each Scheduled Outage; (B) a
description of the maintenance or repair work to be performed during the Scheduled Outage; and
(C) the anticipated Facility capacity, if any, during the Scheduled Outage. Seller shall notify
Buyer’s Agent of any change in the Scheduled Outage Projection as soon as practicable, but in
no event later than seven (7) days prior to the originally-scheduled date of the Scheduled Outage,
unless such change of the Scheduled Outage is at the direction of the CAISO or Transmission
Provider under the CAISO Tariff or applicable Transmission Provider authority. Seller shall use
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commercially reasonable efforts to accommodate reasonable requests of Buyers’ Agent with
respect to the timing of Scheduled Outages and shall, to the extent consistent with Prudent Utility
Practices, coordinate Scheduled Outages to coincide with planned transmission outages. In the
event of a System Emergency, Seller shall make reasonable efforts to reschedule any Scheduled
Outage previously scheduled to occur during the System Emergency.

(b) In the event of a Forced Outage affecting 2 MW or greater of the Contract
Capacity, to the extent practicable, Seller shall use reasonable efforts to notify each Scheduler
within two (2) hours after the commencement of the Forced Outage and, in any event, within
seven (7) days thereafter, and provide detailed information concerning the Forced Outage,
including (i) the start and anticipated end dates of the Forced Outage; (ii) a description of the
cause of the Forced Outage; (iii) a description of the maintenance or repair work to be performed
during the Forced Outage; and (iv) the anticipated MW of operational capacity, if any, during the
Forced Outage. Seller shall take all reasonable measures and exercise commercially reasonable
efforts to avoid Forced Outages and to limit the duration and extent of any such outages.

(© In addition to the requirements set forth in Sections 4.4(a) and (b), the
Parties shall cooperate to develop mutually acceptable procedures for addressing Scheduled
Outages and any other outages arising in connection with the Project.

(d) In the event of any inconsistency between the provisions in this Section
4.4 and any applicable requirements of CAISO, the Parties shall revise the provisions of this
Section 4.4 to be consistent with the requirements of the CAISO.

ARTICLE V
COMPLIANCE DURING OPERATIONS; GUARANTEES

Section 5.1 Guarantees. Seller shall perform, or cause to be performed, all
engineering, design, construction, operation and maintenance functions in a good and
workmanlike manner and in accordance with the Requirements. Throughout the Delivery Term,
Seller shall ensure that the Facility will be free and clear of all Liens other than Permitted
Encumbrances. Without limiting the foregoing, and subject to Section 14.6, Seller shall
promptly repair and/or replace, or cause to be promptly repaired or replaced, consistent with
Prudent Utility Practice, any component of the Facility that may be damaged or destroyed or
otherwise not operating properly and efficiently. Seller shall exercise commercially reasonable
efforts to timely undertake all updates or modifications to the Facility, and its equipment and
materials, including procedures, programming and software, required by Prudent Utility Practice.
Seller shall, at its expense, maintain, or cause to be maintained, throughout the Agreement Term
an inventory of spare parts for the Facility in a quantity that is consistent with Prudent Utility
Practice.

Section 5.2 Buyers’ Rights to Inspect and Monitor in General. Upon no less
than ten (10) Business Days’ notice to Seller, each Buyer shall have the right, and Seller shall
permit each Buyer and its Authorized Representative, advisors, engineers and consultants, to
inspect and monitor the construction or operation of the Facility, and to have a representative
present to witness the operations and activities at the Site before and after the Commercial
Operation Date, including, but not limited to, reviewing and monitoring all initial performance
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tests during Facility start-up and all material tests required under the Subcontracts to be
performed prior to each Milestone; provided, however, that ten (10) Business Days’ notice shall
not be required if any Buyer’s inspection or monitoring is prompted by an emergency situation at
the Site, a Facility curtailment, or any other occurrence materially adversely impacting the
operation of the Facility, in which case such Buyer shall provide as much advance notice as is
reasonably practicable under the circumstances. Any Buyer conducting such inspections shall
compensate or reimburse Seller for increased costs or delays, in each case, solely and directly
arising in connection with such activities by such Buyer (including relief in respect of
Milestones). Seller shall, or shall cause its contractors to, provide at least fifteen (15) Business
Days’ notice to Buyers’ Agent before any test referenced in the previous sentence is scheduled to
begin. The presence of any Buyer or its Authorized Representative on the Site shall be at such
Buyer’s sole risk and expense. While at the Site, such Buyer, or its Authorized Representative,
shall (i) comply with all applicable Requirements and Seller’s written Site safety rules (including
any required Site safety protocols and orientation), and (ii) not interfere with Seller’s normal
commercial operations. Seller shall cause its personnel, consultants, and contractors to be
available to Buyers and their Authorized Representatives, advisors, engineers, and consultants at
reasonable times and with prior notice for purposes of discussing any aspect of the Facility or the
development, engineering, construction, installation, testing, performance, operation, or
maintenance thereof. Buyers shall be limited to no more than ten (10) such visits individually
and fifteen (15) such visits collectively to the Facility each Contract Year, except that visits made
by any Buyer due to emergency situations, Facility curtailments, or any occurrence causing an
operational concern to a Buyer with respect to the Facility shall not count toward such limit.

Section 5.3 Effect of Review by Buyers. Any review by a Buyer or a Buyer’s
Authorized Representative of the construction or operation of the Facility, or observation of any
testing, is solely for the information of such Buyer. Buyers shall have no obligation to share the
results of any such review or observations with Seller, nor shall any such review or the results
thereof (whether or not the results are shared with Seller), nor any failure to conduct any such
review, nor any observation of testing or failure to observe testing, relieve Seller from any of its
obligations under this Agreement. By making any such review or observing any such testing, no
Buyer makes any representation as to the economic and technical feasibility, operational
capability or reliability of the Facility. Seller is solely responsible for the economic and
technical feasibility, operational capability and reliability thereof.

Section 5.4 No Liens. Except as otherwise permitted by this Agreement, the
Facility shall be owned by Seller during the Agreement Term. Seller shall not sell or otherwise
dispose of or create, incur, assume or permit to exist any Lien (other than Permitted
Encumbrances) on any portion of the Facility or any other property or assets that are related to
the operation, maintenance and use of the Facility without the prior written approval of Buyers’
Agent.

Section 5.5 Reporting and Information. Seller shall provide to Buyers’ Agent
(a) Monthly reports of the operation of the Facility, which shall include (i) a performance
summary of the Month- and Contract Year-to-date MWh delivery of Facility Energy, capacity
factor, and availability, (ii) reasons for any downtime, maintenance or repairs, and Curtailment
Periods and other curtailment events during the applicable Month, and (iii) a summary of any
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material safety incidents at the Facility, and (b) such other information regarding the Facility as
reasonably requested by the Buyers’ Agent and agreed to by Seller.

Section 5.6 Seller Performance Security.

@ Within ten (10) Business Days after the Effective Date, Seller shall furnish
to each Buyer (i) one or more letters of credit issued by Qualified Issuers in the form attached
hereto as Appendix E or (ii) cash (to be held in an escrow account pursuant to an escrow
agreement with a Qualified Issuer in form and substance mutually satisfactory to Buyers and
Seller (an “Escrow Account”)), or a combination of the two, in the aggregate amount of Sixty
Thousand Dollars ($60,000) times the Contract Capacity, and delivered to each Buyer in an
amount equal to such Buyer’s proportionate share of such aggregate amount based on the
Buyers’ Percentage of Facility Output, which shall guarantee Seller’s obligations under this
Agreement (the “Project Development Security”).  Seller shall maintain the Project
Development Security until Seller posts the Delivery Term Security pursuant to Section 5.6(b),
or until Buyers are required to return the Project Development Security under Section 5.6(c)
below.

(b) As a condition to the achievement of the Commercial Operation Date,
Seller shall have furnished to each Buyer (i) one or more letters of credit issued by Qualified
Issuers in the form attached hereto as Appendix E, (ii) cash (to be held in an Escrow Account), or
(iii) Guaranty issued by a Qualified Guarantor, or a combination of the three, and in the
aggregate amount of One Hundred Fifty Thousand Dollars ($150,000) times the Contract
Capacity, and delivered to each Buyer in an amount equal to such Buyer’s proportionate share of
such aggregate amount based on the Buyers’ Percentage of Facility Output, which, in each case,
shall guarantee Seller’s obligations under this Agreement (“Delivery Term Security”); provided
that Seller may elect to apply the Project Development Security toward the Delivery Term
Security. From and after the Commercial Operation Date, Seller shall maintain the Delivery
Term Security until the end of the Delivery Term or until Buyers are required to return the
Delivery Term Security to Seller as set forth in Section 5.6(c) below.

(© Each Buyer shall return its proportionate share of the unused portion of the
(i) Project Development Security, if any, to Seller within ten (10) Business Days after: (A)
Seller’s provision of the Delivery Term Security, unless Seller elects to apply the Project
Development Security toward the Delivery Term Security, or (B) the effective date of any early
termination of, or withdrawal from, the Agreement by any Buyer, so long as damages are no
longer due and owing to such Buyer, and (ii) Delivery Term Security, if any, to Seller promptly
after: (A) the Agreement Term has ended, and (B) all obligations of Seller arising under this
Agreement are paid (whether directly or indirectly such as through set-off or netting) or
performed in full.

(d) Each Buyer may draw on its proportionate share of the Performance
Security (i) at any time following the accrual of Daily Delay Damages hereunder in the amount
of such Daily Delay Damages, (ii) upon Seller’s failure to pay Buyers the Shortfall Damages
prior to the end of the Shortfall Makeup Period as provided in Section 9.3, or (iii) upon Seller’s
failure to make any other payment due to Buyers hereunder in the amount of such unpaid
payment, including any Termination Payment, provided, that, in the case of a draw under clause
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(iii), any such amount shall have been invoiced to Seller, or Seller shall have otherwise been
notified thereof. Within ten (10) Business Days following any draw by any Buyer on its
proportionate share of the Performance Security, Seller shall replenish the amount drawn such
that the Performance Security is restored to the applicable amount set forth in Section 5.6(a) or

Section 5.6(b).

(e Seller shall notify each Buyer of the occurrence of a Guarantor
Downgrade Event or an Issuer Downgrade Event within ten (10) Business Days after obtaining
knowledge of the occurrence of such event. If at any time a Guarantor Downgrade Event or
Issuer Downgrade Event, as applicable, should occur, any Buyer may require that Seller replace,
in accordance with this Section 5.6, the Performance Security from the Person that has suffered
the Guarantor Downgrade Event or Issuer Downgrade Event, as applicable, within ten (10)
Business Days of notice from the Buyer to Seller requesting replacement of such Performance
Security. If the replacement Performance Security is not provided by Seller, each Buyer shall
have the right to demand payment of the full amount of its proportionate share of such
Performance Security, and each Buyer shall retain such amount in order to secure Seller’s
obligations under this Agreement; provided that if and to the extent such amount exceeds
payment and performance in full of all of Seller’s obligations under this Agreement, each Buyer
shall refund the excess to Seller promptly after all such obligations of Seller under this
Agreement have been paid or performed in full.

()] If any Performance Security is in the form of a letter of credit, then Seller
shall provide, or cause to be provided, a replacement letter of credit from a Qualified Issuer, in
the amount required under this Section 5.6 within ten (10) Business Days of notice from any
Buyer to Seller requesting such replacement Performance Security after the occurrence of any
one of the following events: (i) the failure of the issuer of the letter of credit to extend such letter
of credit by thirty (30) Business Days prior to the expiration of such letter of credit; (ii) the
failure of the issuer of the letter of credit to immediately honor any Buyer’s properly documented
request to draw on such letter of credit; or (iii) the issuer of the letter of credit becomes bankrupt.
If the replacement letter of credit is not delivered in accordance with this Section 5.6(f), each
Buyer shall have the right to demand payment of its proportionate share of such Performance
Security, and each Buyer shall retain such amount in order to secure Seller’s obligations under
this Agreement; provided that, if and to the extent such retained amount exceeds payment and
performance in full of all of Seller’s obligations under this Agreement, each Buyer shall refund
the excess to Seller promptly after all such obligations of Seller under this Agreement shall have
been paid or performed in full.

(9) Seller shall, from time to time as requested by any Buyer or Buyers’
Agent, execute, acknowledge, record, register, deliver and file all such notices, statements,
instruments and other documents as may be necessary or advisable to render fully valid,
perfected and enforceable under all Requirements of Law the Performance Security (including
any Ancillary Documents required therefor) and the rights, Liens and priorities of Buyers with
respect to such Performance Security.

() Notwithstanding the other provisions of this Agreement, the Performance

Security (i) constitutes security for, but is not a limitation of, Seller’s obligations under this
Agreement, and (ii) except as set forth in Section 3.4(f) and subject to Section 14.19(f), shall not

- 30 -
-151- Item No. A.6

#4823-2509-6471v19



be Buyers’ exclusive remedy against Seller for Seller’s failure to perform in accordance with this
Agreement.

Section 5.7 Buyer Performance Security.

@ Within ninety (90) days after the Commercial Operation Date, and
quarterly thereafter, Seller shall calculate the Termination Payment. If the Termination Payment
as calculated by the Seller exceeds the Buyer Collateral Threshold, then a Buyer Collateral Event
will be deemed to have occurred, and the following shall apply:

Q) Within ten (10) Business Days of a written request from Seller, and
only to the extent a Buyer does not have a Credit Rating of at least BBB- from S&P or
Baa3 from Moody’s as of that date, such Buyer shall provide performance assurance in
the form of a letter of credit, cash (to be held in an Escrow Account) or a Guaranty in an
amount equal to the amount by which the Termination Payment exceeds the Buyer
Collateral Threshold, multiplied by such Buyer’s Applicable MW Share (“Buyer
Performance Assurance”) to secure its performance under this Agreement.

(i) Such Buyer shall maintain its Buyer Performance Assurance under
this Section 5.7(a) during the Term until (A) such time as Buyer obtains a Credit Rating
of at least BBB- from S&P or Baa3 from Moody’s or (B) a Buyer Collateral Event shall
have terminated, as described in Section 5.7(b).

(b) Upon termination of a Buyer Collateral Event, the amount of Buyer
Performance Assurance posted pursuant to Section 5.7(a) shall be returned to such Buyer.

(© Any amounts owed by Buyer to Seller under this Agreement (other than
disputed amounts) and not satisfied within sixty (60) Days of becoming due and owing may be
satisfied by Seller on a draw on the applicable Buyer Performance Assurance. Upon termination,
Seller shall have the right to draw upon such Buyer Performance Assurance for any undisputed
amounts owed to Seller under this Agreement if not paid when due.

(d) In the case of a Buyer that has posted Buyer Performance Assurance
pursuant to Section 5.7(a), Seller shall return the unused portion of the Buyer Performance
Assurance, if any, to the applicable Buyer promptly after: (i) the Agreement Term has ended, and
(i) all obligations of such Buyer arising under this Agreement are paid (whether directly or
indirectly such as through set-off or netting) or performed in full.

(e If any Buyer Performance Assurance is in the form of a letter of credit,
then the applicable Buyer shall provide, or cause to be provided, a replacement letter of credit
from a Qualified Issuer, in the amount required under this Section 5.7 within ten (10) Business
Days of notice from Seller to such Buyer requesting such replacement Buyer Performance
Assurance after the occurrence of any one of the following events: (i) the failure of the issuer of
the letter of credit to extend such letter of credit by thirty (30) Business Days prior to the
expiration of such letter of credit; (ii) the failure of the issuer of the letter of credit to
immediately honor Seller’s properly documented request to draw on such letter of credit; or (iii)
the issuer of the letter of credit becomes bankrupt. If the replacement letter of credit is not
delivered in accordance with this Section 5.7(f), Seller shall have the right to demand payment of
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the Buyer Performance Assurance, and Seller shall retain such amount in order to secure such
Buyer’s obligations under this Agreement; provided that, if and to the extent such retained
amount exceeds payment and performance in full of all of such Buyer’s obligations under this
Agreement, Seller shall refund the excess to the applicable Buyer promptly after all such
obligations of such Buyer under this Agreement shall have been paid or performed in full.

()] Buyers shall, from time to time as requested by Seller, execute,
acknowledge, record, register, deliver and file all such notices, statements, instruments and other
documents as may be necessary or advisable to render fully valid, perfected and enforceable
under all Requirements of Law the Buyer Performance Assurance (including any Ancillary
Documents required therefor) and the rights, Liens and priorities of Seller with respect to such
Buyer Performance Assurance.

ARTICLE VI
PURCHASE AND SALE OF PRODUCT

Section 6.1 Purchases by Buyers.

@) Prior to the Commercial Operation Date, Seller shall sell and deliver,
and each Buyer shall purchase and receive, its proportionate share of the Products associated
with Test Energy for the applicable Contract Price set forth in Section 1 of Appendix A, as
calculated in accordance with Section 6.5.

(b) Except as set forth in Section 6.1(d), on and after the Commercial
Operation Date and continuing for the Delivery Term, Seller shall sell and deliver, and each
Buyer shall purchase and receive, its proportionate share of (i) the Products associated with
Facility Energy (other than Excess Energy, which is addressed in Section 6.1(c)) and (ii) the
Replacement Product, at the applicable Contract Price set forth in Section 2 of Appendix A, as
calculated in accordance with Section 6.5.

(©) Except as set forth in Section 6.1(d), on and after the Commercial
Operation Date and continuing for the Delivery Term, Seller shall sell and deliver, and each
Buyer shall purchase and receive, its proportionate share of the Products associated with Excess
Energy at the applicable Contract Price set forth in Section 3 of Appendix A, as calculated in
accordance with Section 6.5.

(d) Seller shall use good faith efforts to ensure that the Facility is CEC
Certified as close to the Commercial Operation Date as reasonably practicable. Notwithstanding
the provisions of Section 6.1(a) through Section 6.1(c), during the period of time between the
Initial Delivery Date and the day that is one (1) Business Day following the Buyers’ Agent’s
receipt from Seller of the CEC certificate confirming that the Facility is CEC Certified (the “Pre-
Certification Period”), each Buyer shall have the right to retain a portion of any payment to be
made to Seller under Sections 6.1(a) through Section 6.1(c) in an amount equal to the positive
difference between (i) the applicable Contract Price, and (ii) the CAISO Settlement Price for the
respective hours in which Facility Energy was generated. Each Buyer shall release such retained
amount, without interest of any kind, within thirty (30) days following Buyers’ Agent’s receipt
from Seller of the CEC certificate confirming that the Facility is CEC Certified, but only to the
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extent that each such Buyer is able to apply the RECs generated by the Facility during the Pre-
Certification Period towards compliance with each such Buyer’s obligations under RPS Law and
the requirements of Public Utilities Code Section 399.16(b)(1) to obtain a “portfolio content
category 17 eligible resource.

(e) Each Buyer agrees that the Contract Price set forth in Section 2 of
Appendix A shall be a basis for the calculation of all amounts due and payable pursuant to this
Agreement with respect to such Buyer, including, for the avoidance of doubt, any Shortfall
Damages and Termination Payments.

()] The Parties acknowledge that the amount to be invoiced by Seller and paid
by each Buyer for the purchases and sales described in this Section 6.1 shall be calculated for
each Settlement Interval in accordance with the payment formulas set forth in Section 6.5, which
are based on current CAISO market design, and subject to adjustment in accordance with Section
14.4.

Section 6.2 Seller’s Failure. Except as provided in Article IX, in no event shall
Seller have the right to procure Energy from sources other than the Facility for sale and delivery
pursuant to this Agreement. Unless excused by Force Majeure or a Buyer’s failure to perform, if
Seller sells to a third party all or any part of the Products required to be delivered by Seller under
this Article VI, Article VII, Article VIII or Article X, then Seller shall pay each Buyer, on the
date payment would otherwise be due to Seller, an amount for each MWh of such deficiency
calculated in proportion to Buyers’ Percentage of Facility Output, equal to the positive
difference, if any, obtained by subtracting (A) the price per MWh that would have been payable
by Buyers for the Products not delivered from (B) the Replacement Price. Each Buyer shall
provide Seller prompt written notice of the Replacement Price, together with back-up
documentation.

Section 6.3 Buyers’ Failure. Unless excused by Force Majeure or Seller’s failure
to perform, if any Buyer fails to purchase all or any part of the Facility Energy or Replacement
Product required to be purchased by Buyers under this Article V1, such Buyer shall, on the date
payment would otherwise be due to Seller, pay Seller Cover Damages. “Cover Damages” means
the positive difference, if any, obtained by subtracting (A) the amount for which Seller, acting in
a commercially reasonable manner, sells any such Facility Energy, which unless otherwise
determined commercially reasonable shall be the CAISO Settlement Price (or, absent any such
sales despite using commercially reasonable efforts to procure such sales, zero dollars ($0)) from
(B) the applicable Contract Price that would have been payable by PWRPA, Pittsburg Power,
Eastside, and Moreno Valley, as applicable, for the applicable portion of Facility Energy not
purchased by such Buyer. Seller shall provide any Buyer that fails to purchase all or any part of
its portion of the Facility Energy with prompt written notice of the Cover Damages together with
back-up documentation.

Section 6.4 Nature of Remedies. The Parties acknowledge and agree that the
damages that Buyers would incur as a result of Seller’s failure as described in Section 6.2 or that
Seller would incur as a result of any Buyer’s failure as described in Section 6.3 would be
difficult or impossible to predict with certainty, and it is impractical and difficult to assess actual
damages in those circumstances, and the liquidated damages set forth in Section 6.2 and Section
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6.3 are fair and reasonable calculations of such damages. To the extent permitted by law and
subject to Section 14.19(e), (a) the remedy set forth in Section 6.2 is in addition to, and not in
lieu of, any other right or remedy of any Buyer under this Agreement or otherwise, for failure of
Seller to sell and deliver the Products as and when required by this Agreement, and (b) the
remedy set forth in Section 6.3 is in addition to, and not in lieu of, any other right or remedy of
Seller for any failure by any Buyer to receive Energy as and when required by this Agreement.

Section 6.5 Payment of Contract Price.

@ The amount payable to Seller, or Buyers, as the case may be, for each
Settlement Interval shall be, for each Buyer, an amount equal to:

Q) in each Settlement Interval in which the CAISO Settlement Price is
zero or positive, the product of (A), (B), and (C), where: (A) is the amount (in MWh) of
Facility Energy generated during such Settlement Interval, (B) is the Buyers’ Percentage
of Facility Output, and (C) is the difference between (x) the Fixed Rate minus (y) the
CAISO Settlement Price;

(i) for the first three-hundred (300) Settlement Intervals in any
Contract Year (or such other number of Settlement Intervals as would be equal to fifty
(50) hours in the event that CAISO changes the number of minutes in a Settlement
Interval as of the Effective Date) in which the CAISO Settlement Price is negative (the
“Initial Negative Intervals™), for each such Settlement Interval, Zero Dollars ($0.00); and

(iii)  for all Settlement Intervals in any Contract Year, other than the
Initial Negative Intervals, in which the CAISO Settlement Price is negative, the amount
to be paid by such Buyer shall be the product of (A), (B), and (C), where (A) is the
amount of (1) Deemed Generated Energy calculated during such period of curtailment, if
the Seller has elected to curtail under Section 7.4(b) or (2) Facility Energy, (B) the
Buyers’ Percentage of Facility Output, and (C) the Fixed Rate.

(b) The Parties acknowledge that the foregoing payment formulas reflect both
the Contract Price agreed upon by the Parties and the payment Seller shall receive from or pay
to, as the case may be, the CAISO under current market design. Seller shall invoice each Buyer
for the amounts calculated hereunder in accordance with Article XI. If the amount determined to
be payable by a Buyer is negative, then Seller shall pay such Buyer such amount. For the
avoidance of doubt, the preceding sentence shall be interpreted as follows. The CAISO
Settlement Price under Section 6.5(a)(i) may be greater than the Fixed Rate. In those situations,
the amount determined to be payable by a Buyer will be negative, and therefore Seller shall have
an obligation to pay Buyer for the difference between the CAISO Settlement Price and the Fixed
Rate.

(c) To the extent the actual Settlement Intervals in which the CAISO
Settlement Price is negative is less than the Initial Negative Intervals, Seller shall pay Buyers an
amount (“Unused Initial Negative Intervals Credit”), which shall be calculated as set forth in
Schedule 6.5(c).

(d) For purposes of illustration only, sample calculations of the Contract Price
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are provided in Schedule 6.5(d).

(e For purposes of this Section 6.5, a “negative” CAISO Settlement Price
occurs when the CAISO Settlement Price for a Settlement Interval is negative and the Facility
Energy (or Deemed Generated Energy, as applicable to Section 6.5(a)(iv)) for that Settlement
Interval is positive, and a “zero or positive” CAISO Settlement Price occurs when the CAISO
Settlement Price for a Settlement Interval is zero or positive and the Facility Energy (or Deemed
Generated Energy, as applicable to Section 6.5(a)(iv)) for that Settlement Interval is positive.
For the avoidance of doubt, unless otherwise agreed in writing, as described in Section 7.4(b),
Seller shall be solely responsible for the payment of negative CAISO Settlement Prices for
Facility Energy delivered to the Point of Delivery during Settlement Intervals in which the
CAISO Settlement Price is negative; provided, however, the foregoing shall not be construed as
obligating Seller to deliver Facility Energy to the Point of Delivery during Settlement Intervals in
which the CAISO Settlement Price is negative, it being the intent of the Parties that Seller may
exercise its right to curtail deliveries of Facility Energy to the Point of Delivery during such
periods, as further described in Section 7.4(b).

ARTICLE VII
TRANSMISSION AND SCHEDULING; TITLE AND RISK OF LOSS

Section 7.1 In General.

@) Seller shall use all reasonable efforts consistent with Prudent Utility
Practices and the other provisions of this Agreement to maximize the output of Facility Energy
except as otherwise set forth and in accordance with this Agreement. Seller shall arrange for,
and shall bear all risks and benefits associated with, delivery of all Facility Energy and
Replacement Product to the Point of Delivery, including the arrangement of and payment for the
interconnection of the Facility to the CAISO grid and any Transmission Services required to
deliver Test Energy, Facility Energy and Replacement Product to the Point of Delivery at the
CAISO grid, including interconnection costs, transmission losses to the Point of Delivery, the
transmission of Facility Energy, and transformer crossover fees associated with the transmission
of Energy from the on-site substation to the Point of Delivery; provided that Replacement
Product may be delivered at alternative locations as may be mutually agreed by the Parties.

(b) Each Buyer shall be obligated to pay for and receive its proportionate
share of all Facility Energy and Replacement Product delivered to the Point of Delivery, and
each Buyer shall arrange for, and shall bear all risks associated with, acceptance and
transmission of its proportionate share of Facility Energy and Replacement Product at and from
the Point of Delivery, including the arrangement of and payment for Transmission Services from
the Point of Delivery at the CAISO grid, and shall arrange for Transmission Services with its
Transmission Providers to deliver Facility Energy and Replacement Product to Buyers’
destination, including charges related to control area services, inadvertent energy flows,
transmission losses, the transmission of Facility Energy and Replacement Product, and otherwise
associated with the management of Buyers’ loads.
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Section 7.2 Scheduling Coordinator; CAISO Cost Allocation.

@ Seller or Seller’s designee shall act as Scheduling Coordinator to cause the
Scheduling of Facility Energy and Replacement Product to the Point of Delivery. Accordingly,
(i) Seller shall schedule delivery with the CAISO, and (ii) the CAISO will pay Seller under the
CAISO Tariff for delivery through the CAISO system.

(b) In its capacity as Scheduling Coordinator, Seller shall (i) except as set
forth in Section 7.2(c) and Section 7.2(d), be responsible for and shall pay all (A) fees, charges,
and costs necessary to Schedule the receipt of Facility Energy and Replacement Product to the
Point of Delivery (including CAISO Scheduling Coordinator costs and CAISO charges and
penalties including imbalance or deviation charges) and (B) CAISO Integration Amounts, up to
the amount of the CAISO Integration Amounts Cost Cap, and (ii) be entitled to all payments and
credits on all Settlement Statements issued by the CAISO with respect to the Facility.

(© Seller shall provide each Buyer with an annual report of CAISO
Integration Amounts. In the event that CAISO Integration Amounts exceed the CAISO
Integration Amounts Cost Cap, each Buyer shall be obligated to pay or reimburse Seller for all
CAISO Integration Amounts in excess of the CAISO Integration Amounts Cost Cap
proportionately based upon Buyers’ Percentage of Facility Output. Seller shall promptly notify
each Buyer of such charges in a manner that is sufficient to allow any Buyer to timely request
that Seller dispute with the CAISO those charges on behalf of that Buyer (and to the extent that
Seller reasonably incurs costs during the course of such dispute above and beyond any CAISO
dispute costs that Seller would otherwise have incurred, such costs shall be at Buyers’ expense)
that any Buyer or Seller believe to be incorrect and disputable under the CAISO Tariff. Seller
shall provide Buyers with all documentation reasonably necessary to support such dispute. The
obligation of each Buyer to reimburse Seller for its proportionate share based on the Buyers’
Percentage of Facility Output of CAISO Integration Amounts in excess of the CAISO
Integration Amounts Cost Cap shall still apply during the pendency of a dispute if Seller has
actually incurred such CAISO Integration Amounts, provided that if some or all of such CAISO
Integration Amounts are reimbursed to Seller by the CAISO upon resolution of the dispute,
Seller shall promptly pay the amount so reimbursed to each Buyer proportionately in accordance
with Buyers’ Percentage of Facility Output.

(d) Each Buyer shall be obligated to either pay to the CAISO or reimburse
Seller for any and all costs or charges under a Settlement Statement incurred by Seller because of
such Buyer’s failure to perform any covenant or obligation set forth in this Agreement.

Section 7.3 Forecasting and Scheduling of Energy.

€)) Except upon the occurrence of curtailment under Section 7.4, Seller shall
Schedule all Facility Energy and Replacement Product in a reasonable and prudent manner in
accordance with the CAISO Tariff, NERC and WECC operating policies and criteria, and any
other applicable guidelines, and the Scheduling and forecasting procedures provided in or
developed under this Section 7.3, based on the then-most-current forecast of energy provided
under the EIRP Forecast or otherwise permitted in accordance with the CAISO Tariff, provided
that the foregoing shall not restrict Seller from Scheduling Facility Energy and Replacement
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Product during periods in which the Locational Marginal Price at the Point of Delivery is zero or
negative in accordance with this Agreement. Seller, at its own cost, shall install metering,
telemetry and control equipment so as to be able to provide Facility Energy to the Point of
Delivery and respond to CAISO, Transmission Provider, or reliability coordinator’s dispatch
orders.

(b) Seller shall provide, or shall cause its designee to provide, the following
non-binding forecasts, and any updates to such forecasts, to Buyer’s Agent based on the most
current forecast of Facility Energy and Replacement Product and prepared in accordance with
mutually agreed upon communications protocols as they are implemented or upgraded from time
to time in accordance with Prudent Utility Practices:

0] At least one-hundred twenty (120) days before (a) the scheduled
Commercial Operation Date and (b) the beginning of each Contract Year for the Facility,
a non-binding forecast of each Month’s average-day deliveries of Facility Energy and
Replacement Product from the Facility, for the following eighteen (18) Months.

(i) No later than sixty (60) days before the beginning of each Month
during the Delivery Term, a non-binding forecast of each day’s average hourly deliveries
of Facility Energy and Replacement Product, for such Month.

(iii)  No later than ten (10) Business Days before the beginning of each
Month during the Delivery Term, a non-binding forecast of each day’s average hourly
deliveries of Facility Energy and Replacement Product for the following Month.

(iv)  On the first Business Day of each calendar week during the
Delivery Term, a non-binding forecast of each day’s average deliveries of Facility
Energy and Replacement Product, by hour, for the following fourteen (14) days.

(V) By 5:30 a.m. Pacific Prevailing Time on the Business Day
immediately preceding each day of delivery of Facility Energy and Replacement Product
during the Delivery Term, a copy of a non-binding hourly forecast of deliveries of
Facility Energy and Replacement Product for each hour of the immediately succeeding
day. Any forecast provided on a day prior to any non-Business Day shall include
forecasts for the immediate day, each succeeding non-Business Day and the next
Business Day. Seller shall, by 10:00 a.m. Pacific Prevailing Time, provide a copy of any
updates to such forecast indicating a change in forecasted Facility Energy from the then-
current forecast.

(vi)  Prior to 12:00 p.m. Pacific Prevailing Time of the Business Day
immediately preceding each WECC Prescheduling Day (as defined by WECC) for each
hour of the Delivery Day (as defined by WECC) in MW or MWh units (as applicable), in
the format reasonably designated by each Scheduler, a non-binding preschedule forecast
of Facility Energy and Replacement Product via email. The pre-scheduled amounts of
Facility Energy and Replacement Product shall be the good faith estimate of Seller or
Seller’s designee of the anticipated delivery of Facility Energy and Replacement Product
at the time. A forecast provided a day prior to any non-Business Day shall include
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forecasts for the next day, each succeeding non-Business Day and the next Business Day.
Seller or Seller’s designee shall provide a copy of any and all updates to the forecast of
the Facility’s availability from the then-current forecast. Except for Forced Outages,
Seller shall operate the Facility with the objective that, for each hour scheduled, the
actual Facility availability shall be maintained in accordance with the preschedule plan
submitted to each Scheduler.

(© Seller shall use commercially reasonable efforts to notify Buyer’s Agent
via email, telephone, or other mutually acceptable method, of any hourly changes due to a
change in Facility availability or an outage at the Facility equal to or greater than 2 MW no later
than one-hundred and twenty (120) minutes prior to the start of such Scheduling hour, or such
other limit as specified in the CAISO Tariff. Seller shall notify Buyer’s Agent of other
unanticipated changes in availability unrelated to changes in solar insolation by email or
telephone as promptly as reasonably possible. Any notice delivered under this Section 7.3(c)
shall include the reason for the outage and an estimated duration of the outage. As soon as
reasonably practicable after the outage has ended, Seller shall notify Buyer’s Agent that the
outage has ended.

(d) As reasonably requested by Buyers” Agent and only to the extent Seller
maintains such data on a real-time basis for its own purposes, Seller shall provide to Buyers’
Agent the following data on a real-time basis, and in a format that reasonably allows such Buyer
to copy, paste or otherwise use such data:

Q) Read-only access to meteorological and related solar
measurements, megawatt capacity and any other Facility availability information required
in accordance with EIRP requirements;

(i) Read-only access via secure login credentials to Energy output
information collected by the SCADA system for the Facility; provided that if any Buyer
is unable to access the Facility’s SCADA system, then upon written request from such
Buyer, Seller shall provide Energy output information and meteorological measurements
through such other format as may be mutually acceptable to Seller and such Buyer, all as
may be updated from time to time based on advancements in technology in accordance
with Prudent Utility Practices; and

(ili)  Read-only access to all Electric Metering Devices.

(e) Throughout the Delivery Term and as reasonably requested by Buyers’
Agent, Seller shall provide each Scheduler and each Buyer’s real time operators with
continuously updated non-binding hourly forecasts of deliveries of Facility Energy and
Replacement Product for each hour of the succeeding twenty four (24)-hour period, in either
electronic format, via an internet website accessible via secure login credentials, or via email in
the form of an excel spreadsheet (or any combination thereof, so long as such Scheduler or real
time operator is able to readily access and utilize such forecasts), transmitted on an hourly basis.
Seller shall reasonably cooperate with each Scheduler to attempt to optimize the estimates for
such time period two (2) hours prior to such forecasts. Seller shall reasonably cooperate with
each Scheduler to enable such forecasts to be prepared in accordance with mutually agreed upon
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communications protocols as they are implemented or upgraded from time to time in accordance
with Prudent Utility Practices.

()] Seller and each Scheduler shall mutually develop forecasting and
Scheduling procedures in addition to those set forth in this Section 7.3, in order to administer the
provisions of this Agreement in compliance with all applicable Requirements and requirements
of the Transmission Provider, CAISO, NERC, WECC, and any balancing authority involved in
the Scheduling of Energy under this Agreement, provided that such procedures shall not subject
Seller to any additional risks, costs, charges or liabilities. Seller and each Scheduler shall
promptly cooperate to make any reasonably necessary and appropriate modifications to such
forecasting or Scheduling procedures as may be required from time to time.

Section 7.4 Curtailment.

@ Seller shall reduce deliveries of Facility Energy to the Point of Delivery
during Curtailment Periods. Any Buyer affected by such a reduction shall not be obligated to
pay Seller for the amount of reduced Facility Energy arising during a curtailment under this
Section 7.4(a) and such a reduction shall not be counted against Initial Negative Intervals;
provided that the Parties shall calculate the amount of Deemed Generated Energy (as defined
below) for reductions of deliveries of Facility Energy arising under this Section 7.4(a), for
purposes of determining Seller’s compliance towards its Guaranteed Generation. If required by
the CAISO, a Transmission Provider, or any balancing authority or reliability entity, Seller shall
provide the capability to implement curtailments and adjust ramp rates, megawatt output, and (if
applicable) megavar output in real-time by means of setpoints received from the SCADA system
of Seller; provided that such capability is in compliance with the Facility’s agreements to
interconnect to the CAISO transmission system.. Any such reduction of deliveries of Facility
Energy shall be allocated on a pro-rata basis among any affected Buyers in accordance with such
Buyers’ Percentage of Facility Output.

(b) In light of Seller’s payment obligation, as summarized in Section 6.5(e),
Seller may reduce deliveries of Facility Energy to the Point of Delivery during Settlement
Intervals in which the CAISO Settlement Price is negative.

(©) “Deemed Generated Energy” means the amount of Energy, expressed in
MWh, that the Facility would have produced and delivered to the Point of Delivery, but for a
curtailment event arising under this Section 7.4, which amount shall be equal to (i) the amount of
MWh provided for in the EIRP Forecast applicable to the curtailment event, regardless of
whether Seller is participating in the EIRP during the curtailment event, less (ii) the amount of
Facility Energy delivered to the Point of Delivery during the curtailment event, if any, or, if there
is no EIRP Forecast available, (A) an amount of MWh calculated based on an equation that
incorporates relevant Facility availability, weather and other pertinent data for the period of time
during the curtailment event in order to approximate the amount of Facility Energy that would
have been delivered, less (B) the amount of Facility Energy delivered to the Point of Delivery
during the curtailment event, if any; provided that, if the applicable difference calculated
pursuant to either of the formulas provided above is negative, the Deemed Generated Energy
shall be zero (0). The equation in (A) and (B) shall be subject to review and approval by Buyers’
Agent.
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Section 7.5 No Payment. No Buyer shall be obligated to pay Seller for any
Facility Energy that is not or cannot be delivered to the Point of Delivery for any reason
(including Force Majeure), except as otherwise stated in Section 7.4.

Section 7.6 Title; Risk of Loss. As between the Parties, Seller shall be deemed to
be in exclusive control (and responsible for any damages or injury caused thereby) of all Energy
prior to the Point of Delivery, and each Buyer shall be deemed to be in exclusive control (and
responsible for any damages or injury caused thereby), of its proportionate share of the Energy at
and from the Point of Delivery. Seller warrants that it shall deliver all Energy and all of the
associated Environmental Attributes to Buyers free and clear of all Liens created by any Person
other than Buyers. Title to and risk of loss as to all Energy and all of the associated Products
shall pass from Seller to Buyers at the Point of Delivery.

Section 7.7 RPS and EPS Compliance.

@) Seller warrants and guarantees that, from the time it receives notice from
the CEC that the Facility is CEC Certified, and at all times thereafter until the expiration or
earlier termination of the Agreement, the Facility (including the Facility Energy and the
associated Environmental Attributes) shall be both RPS Compliant and EPS Compliant.

(b) Notwithstanding Section 7.7(a), if a Change in Law occurs after the
Commercial Operation Date that causes the Facility to cease to be both RPS Compliant and EPS
Compliant, Seller shall use commercially reasonable efforts to comply with such Change in Law,
which efforts shall include incurring up to Fifteen Thousand Dollars ($15,000) times the
Contract Capacity in any Contract Year, or Sixty Thousand Dollars ($60,000) times the Contract
Capacity in the aggregate over the Agreement Term in costs and expenses, including registration
fees, volumetric expenses, license renewal fees, external consultant fees, and capital costs, but
excluding lobbying activities, to cause the Facility to be both RPS Compliant and EPS
Compliant. If, notwithstanding such commercially reasonable efforts, the Facility is still not
RPS Compliant and EPS Compliant due to the occurrence of a Change in Law, each Buyer shall
remain obligated to purchase its proportionate share based on the Buyers’ Percentage of Facility
Output of the Products at the applicable full Contract Price.

(©) From time to time and at any time requested by any Buyer or any of its
Authorized Representatives, Seller will furnish to each Buyer, Governmental Authorities, or
other Persons designated by any Buyer, all certificates and other documentation reasonably
requested by any Buyer or such Authorized Representatives in order to demonstrate that the
Facility, the Facility Energy, and the associated Environmental Attributes were or are RPS
Compliant and EPS Compliant.

ARTICLE VIII
ENVIRONMENTAL ATTRIBUTES

Section 8.1 Transfer of Environmental Attributes. For and in consideration of
Buyers entering into this Agreement, and in addition to the agreement by and among Buyers and
Seller to purchase and sell Facility Energy on the terms and conditions set forth herein, Seller
shall transfer to each Buyer, and each Buyer shall receive from Seller, proportionately in
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accordance with the Buyers’ Percentage of Facility Output, all right, title, and interest in and to
all Environmental Attributes, whether now existing or acquired by Seller or that hereafter come
into existence or are acquired by Seller during the Agreement Term associated with the Facility
Energy and any Replacement Energy. Seller agrees to transfer and make such Environmental
Attributes available to Buyers upon Seller’s production or acquisition of the Environmental
Attributes as soon as reasonably practicable after such Environmental Attributes have been
produced or acquired by Seller and subject to and in accordance with applicable law, WREGIS
Operating Rules, and applicable regulatory procedures. Seller shall not assign, transfer, convey,
encumber, sell or otherwise dispose of all or any portion of such Environmental Attributes to any
Person other than Buyers or attempt to do any of the foregoing with respect to any of the
Environmental Attributes. The consideration for the transfer of Environmental Attributes is
contained within the Contract Price.

Section 8.2 Reporting of Ownership of Environmental Attributes. During the
Agreement Term, Seller shall not report to any Person that the Environmental Attributes granted
hereunder to Buyers belong to any Person other than Buyers, and Buyers may report under any
program that such Environmental Attributes purchased hereunder belong to them.

Section 8.3 Environmental Attributes. Upon request by any Buyer’s Authorized
Representative, Seller shall take all actions and execute all documents or instruments necessary
under applicable law, bilateral arrangements or other voluntary Environmental Attribute
programs of any kind, as applicable, to maximize the attribution, accrual, realization, generation,
production, recognition and validation of Environmental Attributes throughout the Agreement
Term.

Section 8.4 WREGIS. In furtherance and not in limitation of Section 8.3, prior to
Seller’s first delivery of Facility Energy hereunder, Seller shall register with WREGIS (or any
successor system) to evidence the transfer of any Environmental Attributes considered RECs
under applicable law or any voluntary program (“WREGIS Certificates”) associated with
Facility Energy or Replacement Product in accordance with WREGIS reporting protocols and
WREGIS Operating Rules and shall register the Facility with WREGIS. After the Facility is
registered with WREGIS, Seller shall transfer WREGIS Certificates from Seller’s WREGIS
account to each Buyer’s WREGIS accounts, as designated by each Buyer’s Authorized
Representative, proportionately in accordance with the Buyers’ Percentage of Facility Output in
whole MWh. Seller shall be responsible for WREGIS Certificate issuance fees and WREGIS
expenses associated with registering the Facility, maintaining its account, acquiring and
arranging for a Qualified Reporting Entity (“QRE”) and any applicable QRE agreements, and
transferring WREGIS Certificates to each Buyer, each such Buyer’s Authorized Representatives,
or any other designees. Each Buyer shall be responsible for its WREGIS expenses associated
with maintaining its own account, or the accounts of its designees, if any, and subsequent
transferring or retiring by it of WREGIS Certificates, or Seller’s fees for the retirement of
WREGIS Certificates on behalf of any Buyer. Seller shall be responsible for, at its expense,
validating and disputing data with WREGIS prior to WREGIS Certificate creation each Month.
In the event that WREGIS is not in operation, or WREGIS does not track Seller’s transfer of
WREGIS Certificates to any Buyer’s Authorized Representative or its designees for purposes of
any RECs attributed, accrued, realized, generated, produced, recognized or validated relative to
the Facility Energy or Replacement Product, if any, or any Buyer chooses not to use WREGIS
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for any reason, Seller shall document the production and transfer of RECs under this Agreement
to such Buyer by delivering to such Buyer an attestation in substantially the form attached as
Appendix D for the RECs associated with the Buyers’ Percentage of Facility Output, or
Replacement Product, if any, measured in whole MWh, or by such other method as such Buyer
shall designate.

Section 8.5 Further Assurances. Pursuant to Section 8.4, if WREGIS (or any
successor thereto) is not in operation, or for Environmental Attributes to which WREGIS does
not apply, Seller shall document the production of Environmental Attributes other than RECs by
delivering with each invoice to Buyers an attestation for the amount of such Environmental
Attributes associated with Facility Energy or included with Replacement Product, if any, for the
preceding Month in the form of the attestation set forth as Appendix D. At Buyers’ Agent’s
request, the Parties shall execute all such documents and instruments and take such other action
in order to affect the transfer of the Environmental Attributes specified in this Agreement to
Buyers and to maximize the attribution, accrual, realization, generation, production, recognition
and validation of Environmental Attributes throughout the Agreement Term. In the event of the
promulgation of a scheme involving Environmental Attributes administered by CAMD, upon
notification by CAMD that any transfers contemplated by this Agreement shall not be recorded,
each Party shall promptly cooperate in taking all reasonable actions necessary so that such
transfer can be recorded. Each Party shall promptly give the other Party copies of all documents
it submits to CAMD to effectuate any transfers.

ARTICLE IX
MAKEUP OF SHORTFALL ENERGY

Section 9.1 Makeup of Shortfall. Within thirty (30) days after the end of each
Contract Year, Seller shall provide Buyers’ Agent with a calculation of Facility Energy for such
Contract Year. If Seller fails during any Contract Year to deliver Facility Energy in an amount
equal to the Guaranteed Generation for the Facility, then Seller shall make up the shortfall of
Facility Energy (“Shortfall Energy”) in accordance with this Article IX.

Section 9.2 Replacement Product. During the Shortfall Makeup Period, the
amount of Shortfall Energy shall first be reduced by the amount of any (a) Facility Energy or
Deemed Generated Energy delivered or deemed to be delivered above the Guaranteed
Generation during the applicable Shortfall Makeup Period, and (b) Replacement Product
delivered by Seller during the Shortfall Makeup Period. Such Replacement Product shall be
delivered to the Point of Delivery or such other point of delivery as is mutually agreed upon by
the Parties (which point of delivery shall be deemed the “Point of Delivery” for such
Replacement Product for purposes of Article VII and the other Scheduling and delivery
provisions hereof) and on a delivery schedule mutually agreed to by Seller and Buyers’ Agent.
Any additional costs or expenses associated with delivery of Replacement Product to a Point of
Delivery designated under this Section 9.2 shall be borne by Seller. To the extent Seller is
unable to deliver or provide sufficient Facility Energy, Deemed Generated Energy, or
Replacement Product to make up the remaining Shortfall Energy, then Seller shall, at the end of
the Shortfall Makeup Period, pay each Buyer damages in accordance with Section 9.3.
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Section 9.3 Shortfall Damages. If Seller is required to pay damages pursuant to
Section 9.2, such damages shall be an amount, for each MWh of remaining Shortfall Energy,
equal to the positive difference, if any, obtained by subtracting (a) the Fixed Rate from (b) the
Replacement Price, and adding, in the case of the positive difference, the amount of all
documented and reasonable out-of-pocket costs and expenses incurred by such Buyer to
purchase such Replacement Product (“Shortfall Damages™). If Seller fails to pay any Buyer its
proportionate share of the Shortfall Damages prior to the end of the Shortfall Makeup Period,
such Buyer shall have the right, as early as the last day of such Shortfall Makeup Period, to draw
the applicable amount of Shortfall Damages owed to such Buyer from the Delivery Term
Security. The Shortfall Damages payable under this Section 9.3 shall be each Buyer’s sole
remedy, and Seller’s sole liability, for Seller’s failure to achieve the Guaranteed Generation and
to deliver Replacement Product in the amount of the Shortfall Energy, except that the foregoing
shall not limit any Buyer’s right to withdraw from or terminate this Agreement under Section 9.4
or exercise any right or remedy available under this Agreement or at law or in equity for any
Default occurring concurrently with or before or after the accrual of such Shortfall Energy.

Section 9.4 Shortfall Energy Termination. If Seller fails during any Calculation
Period to deliver at least Sixty Two and One Half percent (62.5%) of the Guaranteed Generation
for such Calculation Period, then each Buyer, in its sole discretion, may within thirty (30) days
after the end of such Calculation Period, elect to either (a) collect Shortfall Damages for the
Shortfall Energy pursuant to Section 9.3 and withdraw from this Agreement (or Buyers may
collectively agree to terminate this Agreement), provided that such withdrawal, or termination,
as applicable, shall be without further liability to such Buyer or Buyers; or (b) allow Seller to
cure such failure by providing such Buyer or Buyers with Replacement Product or Shortfall
Damages as described in Section 9.2 and Section 9.3.

ARTICLE X
CAPACITY RIGHTS

Section 10.1 Capacity Rights. For and in consideration of each Buyer entering
into this Agreement, and in addition to the agreement by Buyers and Seller to purchase and sell
Facility Energy and Environmental Attributes on the terms and conditions set forth herein, Seller
hereby transfers to each Buyer, and each Buyer hereby accepts from Seller, all of Seller’s rights,
title and interest in and to the Capacity Rights in the Contract Capacity, proportionately in
accordance with the Buyers’ Percentage of Facility Output. The consideration for the transfer of
Capacity Rights, if any, is contained within the applicable Contract Price. No Buyer shall have
any obligation or liability whatsoever for any debt pertaining to the Facility by virtue of any
Buyer’s ownership of the Capacity Rights or otherwise.

Section 10.2 Covenant Regarding Capacity Rights. Without limiting any of
Seller’s obligations under this Agreement, Seller shall annually, as of the Effective Date and
continuing for a period of time through the first five (5) Contract Years, and at Seller’s sole
expense, submit applications to the CAISO pursuant to Section 9.2 of Appendix DD to the
CAISO Tariff, or its successor, to obtain Full Capacity Deliverability Status for the Project,
provided that the conversion of the Facility, as of the Effective Date, from Energy Only
Deliverability Status to achievement of Full Capacity Deliverability Status shall not be a
condition to the achievement of Commercial Operation, and no Default shall occur hereunder
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solely due to the failure of the Facility to obtain such status or the loss of such status once
obtained, unless such failure is due to the actions or omissions of Seller. Seller shall promptly
inform each Buyer upon the Project’s receipt of a Full Capacity Deliverability Status Finding.

Section 10.3 Representation Regarding Ownership of Capacity Rights. Seller
shall not assign, transfer, convey, encumber, sell or otherwise dispose of any of the Capacity
Rights in the Contract Capacity to any Person other than Buyers or attempt to do any of the
foregoing with respect to any of the Capacity Rights. During the Agreement Term, Seller shall
not report to any Person that any of the Capacity Rights in the Contract Capacity belong to any
Person other than Buyers. Each Buyer may, at each Buyer’s own risk and expense, report to any
Person that such Buyer’s proportionate share of the Capacity Rights belongs to it. Seller makes
no representations, warranties or covenants to Buyers, either expressed or implied, regarding the
current or future characterization or treatment of the Capacity Rights under any Requirement of
Law. Seller, as Scheduling Coordinator, shall submit to CAISO a Supply Plan (as defined in the
CAISO Tariff) in accordance with applicable CAISO requirements noting Buyers as the entities
to which such Capacity Rights belong.

Section 10.4 Further Assurances.  Seller shall execute and deliver such
documents and instruments and take such other action as required by the CAISO and as any
Buyers’ Authorized Representative may reasonably request to effect recognition and transfer of
the Capacity Rights to Buyers. Seller shall bear the costs associated therewith.

ARTICLE XI
BILLING; PAYMENT; AUDITS; METERING; ATTESTATIONS; POLICIES

Section 11.1 Billing and Payment. Billing and payment for all Products shall be
as set forth in this Article XI.

Section 11.2 Calculation of Energy Delivered; Invoices and Payment.

@ Not later than the fifteenth (15th) day of each Month, commencing with
the next Month following the Month in which Facility Energy is first delivered by Seller and
received by Buyers under this Agreement, Seller shall deliver to each Buyer a proper invoice
showing the amount due for the preceding Month from each Buyer to Seller for Facility Energy,
Capacity Rights and Environmental Attributes based on the Buyers’ Percentage of Facility
Output. Each invoice shall show the title of the Agreement and, if applicable, the Agreement
number, the name, address and identifying information of Seller and the identification of
material, equipment or services covered by the invoices, and shall be sent to the address set forth
in Appendix J or such other address as each Buyer may provide to Seller. Seller shall separately
provide in such invoice (i) evidence supporting the total amount of Facility Energy generated
during such period (including any reasonable documentation requested by Buyers’ Agent for
purposes of verifying the delivery of Test Energy and Excess Energy), (ii) Seller’s computation
of the number of Initial Negative Intervals, if any, that occurred during such Month, (iii) Seller’s
computation of any allocation for Replacement Product delivered by Seller and taken by each
Buyer under this Agreement during the preceding Month, any Deemed Generated Energy
calculated during the preceding Month (including any supporting documentation associated
therewith) and (iv) any other amounts due to Seller, including amounts due under Section 6.3 or
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Section 7.3. Seller shall also separately designate in such invoice the generation of Excess
Energy, if any. Seller shall also provide each Buyer with a summary of the calculations pursuant
to Section 6.2, and in the case of Replacement Product, the amount in MWh actually supplied by
Seller pursuant to Section 9.2. Any electronic information delivered by Seller under this Article
Xl shall be in a format such as Microsoft Excel (or its equivalent) that allows each Buyer to cut,
paste or otherwise readily use and work with such information or documentation or as otherwise
mutually agreed by the Parties.

(b) Subject to Section 11.2(c) and Section 11.3, not later than the thirtieth
(30th) day after receipt by a Buyer of Seller’s Monthly invoice (or the next succeeding Business
Day, if the thirtieth (30th) day is not a Business Day), each Buyer shall pay to Seller, by wire
transfer of immediately available funds to an account specified by Seller or by any other means
agreed to by the Parties from time to time, the amount set forth as due by such Buyer in such
Monthly invoice.

(© With respect to Deemed Generated Energy, within twenty (20) days after
receipt of an invoice from Seller, if any Buyer believes that it has insufficient information to
verify the amount of Deemed Generated Energy calculated by Seller in the invoice, or if such
Buyer requires additional time to verify such information, such Buyer shall notify Seller and the
other Buyers thereof. Within twenty (20) days after receipt by such Buyer of additional
information regarding such Deemed Generated Energy calculation, or on the date mutually
agreed to by the Parties pursuant to such Buyer’s request for additional time to verify the
information provided by Seller, such Buyer shall notify Seller of any discrepancies with respect
to its calculation of the Deemed Generated Energy, in which event such invoice may be subject
to the provisions of Section 11.3. The failure of such Buyer to respond to Seller’s calculation of
Deemed Generated Energy, if any, within twenty (20) days of receipt of an invoice shall be
deemed approval of such calculation by such Buyer.

(d) Seller shall, in subsequent invoices, adjust previously invoiced amounts to
reflect (i) adjustments pursuant to Section 11.3, or (ii) adjustments, reconciliations or final
settlements with WREGIS occurring after the date of the initial invoice, or any other adjustments
agreed to by the Parties (which shall be without interest of any kind), provided that Buyers shall
not be required to make invoice payments if the invoice is received more than one (1) year after
the billing period.

Section 11.3 Disputed Invoices. If any portion of any invoice is in dispute, the
undisputed amount, as applicable, shall be paid when due. The Party disputing a payment shall
promptly notify the other Parties of the basis for the dispute, setting forth the details of such
dispute in reasonable specificity. If necessary, Disputes may be discussed directly by the Parties’
Authorized Representatives, who shall use reasonable efforts to amicably and promptly resolve
such Disputes, and any failure to agree shall be subject to resolution in accordance with Section
14.3. Upon resolution of any Dispute, if all or part of the disputed amount is later determined to
have been due, then the Party owing such payment or refund shall pay within ten (10) days after
receipt of notice of such determination the amount determined to be due plus interest thereon at
the Interest Rate from the due date until the date of payment. For purposes of this Section 11.3,
“Interest Rate” shall mean the lesser of (i) two percent (2%) above the per annum Prime Rate
reported daily in The Wall Street Journal, or (ii) ten percent (10%) per annum.
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Section 11.4 Buyers’ Right of Setoff. In addition to any right now or hereafter
granted under applicable law and not by way of limitation of any such rights, each Buyer shall
have the right at any time to set off against any amount due Seller from such Buyer under this
Agreement or otherwise any amount due such Buyer from Seller under this Agreement or
otherwise, including any amounts due because of breach of this Agreement or any other
obligation if and to the extent paid in the first instance by such Buyer.

Section 11.5 Records and Audits. Seller shall maintain, and the Authorized
Auditors shall have access to, all records and data pertaining to the performance and
management of this Agreement (including compliance with the Requirements), and as necessary
to properly reflect all costs claimed to have been incurred hereunder and thereunder, including
(a) all documents provided to Seller in the ordinary course of business for the Facility, (b)
documents for billing, costs, metering, and Environmental Attributes, (c) books, records,
documents, reports, deliverables, accounting procedures and practices, and (d) records of
financial transactions, and (e) other evidence, regardless of form (for example, machine readable
media such as disk or tape, etc.) or type (for example, databases, applications software, database
management software, or utilities). If Seller is required to submit cost or pricing data in
connection with this Agreement, Seller shall maintain all records and documents necessary to
permit adequate evaluation of the cost or pricing data submitted, along with the computations
and projections used. In the event of a Dispute, records that relate to the Agreement, Dispute,
litigation or costs, or items to which an audit exception has been taken, shall be maintained.
Buyers’ Agent and the Authorized Auditors may discuss such records with Seller’s officers and
independent public accountants (and by this provision Seller authorizes said accountants to
discuss such billings and costs), all at such times and as often as may be reasonably requested.
All such records shall be retained, and shall be subject to examination and audit by the
Authorized Auditors, for a period of not less than four (4) years following final payment made
by a Buyer hereunder, the expiration or termination date of this Agreement, or final settlement of
all disputes, claims, or litigation, whichever is later. Seller shall make said records or, to the
extent accepted by the Authorized Auditors, photographs, micro-photographs, or other authentic
reproductions thereof, available to the Authorized Auditors at Seller’s principal business office
or any other of Seller’s offices as mutually agreed upon by Buyers’ Agent and Seller, at all
reasonable times and without charge. The Authorized Auditors may reproduce, photocopy,
download, transcribe, and the like any such records. Any information provided by Seller on
machine-readable media shall be provided in a format accessible and readable by the Authorized
Auditors.  Seller shall not, however, be required to furnish the Authorized Auditors with
commonly available software. Seller shall be subject at any time with fourteen (14) days prior
written notice to audits or examinations by Authorized Auditors, relating to all billings and
required to verify compliance with all Agreement requirements relative to practices, methods,
procedures, performance, compensation, and documentation. Examinations and audits shall be
performed using generally accepted auditing practices and principles and applicable
governmental audit standards. If Seller utilizes or is subject to Federal Acquisition Regulation,
Part 30 and 31, et seq. accounting procedures, or a portion thereof, examinations and audits shall
utilize such information. To the extent that an Authorized Auditor’s examination or audit reveals
inaccurate, incomplete or non-current records, or records are unavailable, the records shall be
considered defective. Consistent with standard auditing procedures, Seller shall be provided
fifteen (15) days to review an Authorized Auditor’s examination results or audit and respond to
Buyers’ Agent prior to the examination’s or audit’s finalization and public release. If an
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Authorized Auditor’s examination or audit indicates Seller has been overpaid under a previous
payment application, the identified overpayment amount shall be paid by Seller to Buyers within
fifteen (15) days of notice to Seller of the identified overpayment. If an Authorized Auditor’s
examination or audit reveals that Buyers’ overpayment to Seller is more than five percent (5.0%)
of the billings reviewed, Seller shall pay all expenses and costs incurred by the Authorized
Auditors arising out of or related to the examination or audit, which examination or audit
expenses and costs shall be paid by Seller to Buyers within fifteen (15) days of notice to Seller.
Seller shall contractually require all Subcontractors performing services under this Agreement to
comply with the provisions of this Section 11.5 by inserting this Section 11.5 into each
Subcontract.

Section 11.6 Electric Metering Devices.

@ Facility Energy shall be measured using a single CAISO-approved
revenue-quality Electric Metering Device that complies with the CAISO Tariff and relevant
protocols and is dedicated exclusively to the Facility (“Revenue Meter”). Seller shall arrange
and bear all costs associated with the installation of the Revenue Meter needed for the
registration, recording and transmission of information regarding the Facility Energy. Seller
hereby agrees to provide a mutually agreed set of meter data to Buyers’ Agent, which data shall
be accessible to, and usable by, Buyers. In addition to providing Buyers’ Agent with its meter
data, Seller shall use commercially reasonable efforts to support any efforts by Buyers” Agent to
obtain CAISO meter data applicable to the Facility and all inspection, testing and calibration data
and reports from the CAISO. If the CAISO makes any adjustment to any CAISO meter data for
a given time period, Seller agrees that it shall submit revised Monthly invoices, pursuant to this
Article XI covering the entire applicable time period in order to fully conform such adjustments
to the meter data. Seller shall submit any revised invoices no later than thirty (30) days after the
date on which the CAISO provides Seller with binding adjustments to the meter data.

(b) Seller or its Authorized Representative, at no expense to Buyers, shall
inspect and test the Revenue Meter upon installation and at least annually thereafter. Seller shall
provide Buyers” Agent with reasonable advance notice of, and permit representatives of Buyers
and Buyers’ Agent to witness and verify, such inspections and tests. Upon request by Buyers’
Agent, Seller or its Authorized Representative shall perform additional inspections or tests of the
Revenue Meter and shall permit a qualified representative of any Buyer to inspect or witness the
testing of the Revenue Meter. The actual expense of any such requested additional inspection or
testing shall be borne by Seller. Seller shall provide copies of any inspection or testing reports to
Buyers’ Agent.

(©) If the Revenue Meter fails to register, or if the measurement made by the
Revenue Meter is found upon testing to be inaccurate by more than plus or minus one percent
(+/- 1.0%), an adjustment shall be made to correct all measurements made by the inaccurate or
defective Revenue Meter for both the amount of the inaccuracy and the period of the inaccuracy.
The adjustment period shall be determined by reference to Seller’s check-meters, if any, or as far
as can be reasonably ascertained by Seller from the best available data, subject to review and
approval by Buyers’ Agent (such approval not to be unreasonably withheld). If the period of the
inaccuracy cannot be reasonably ascertained, any such adjustment shall be for a period equal to
one-third of the time elapsed since the preceding test of the Revenue Meter. To the extent that
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the adjustment period covers a period of deliveries for which payment has already been made by
Buyers, Buyers’ Agent shall use the corrected measurements as determined in accordance with
this Section 11.6 to recompute the amount due for the period of the inaccuracy and shall subtract
the previous payments by Buyers for this period from such recomputed amount. If the difference
IS a positive number, the difference shall be paid by Buyers to Seller; if the difference is a
negative number, that difference shall be paid by Seller to Buyers, or at the direction of Buyers’
Agent, may take the form of an offset to payments due to Seller from Buyers. Payment of such
difference by the owing Party or Parties, as applicable, shall be made not later than thirty (30)
days after the owing Party or Parties, as applicable, receives notice of the amount due, unless
Buyers elect payment via an offset.

Section 11.7 Taxes. Seller shall pay or cause to be paid all Taxes on or with
respect to the Products or the transaction arising before the Point of Delivery. Each Buyer shall
pay or cause to be paid its proportionate share of all Taxes on or with respect to the Products or
the transaction at and from the Point of Delivery to such Buyer. If Seller is required by a
Requirement of Law to remit or pay Taxes that are the responsibility of any Buyer hereunder,
such Buyer shall promptly reimburse Seller for such Taxes. If any Buyer is required by
Requirement of Law to remit or pay Taxes that are Seller’s responsibility hereunder, such Buyer
may deduct such amounts from payments to Seller hereunder; if such Buyer elects not to deduct
such amounts from Seller’s payments, Seller shall promptly reimburse such Buyer for such
amounts upon request. Nothing shall obligate or cause a Party to pay or be liable to pay any
Taxes for which it is exempt under law. A Party that is exempt at any time and for any reason
from one or more Taxes shall bear the risk that such exemption shall be lost or the benefit of
such execution be reduced.

ARTICLE XII
REPRESENTATIONS, WARRANTIES AND COVENANTS

Section 12.1 Representations, Warranties and Covenants of Buyers. Each
Buyer makes the following representations, warranties and covenants to Seller as of the Effective
Date and continuing throughout the Agreement Term:

@ Such Buyer is, (i) with respect to PWRPA, Eastside and Pittsburg Power,
a validly existing California joint powers authority, and (ii) with respect to Moreno Valley, a
validly existing California municipal corporation, and has the legal power and authority to own
its properties, to carry on its business as now being conducted and to enter into this Agreement,
and to carry out the transactions contemplated hereby and thereby, and to perform and carry out
all covenants and obligations on its part to be performed under and pursuant to this Agreement.

(b) The execution, delivery and performance by such Buyer of this Agreement
(i) have been duly authorized by all necessary action, and does not and will not require any
consent or approval of such Buyer’s regulatory or governing bodies, other than that which has
been obtained; and (ii) does not violate any federal, state, and local law, including the California
Government Code and similar laws.

(©) This Agreement constitutes the legal, valid and binding obligation of such
Buyer enforceable in accordance with its terms, except as such enforceability may be limited by
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bankruptcy, insolvency, reorganization or similar laws relating to or affecting the enforcement of
creditors’ rights generally or by general equitable principles, regardless of whether such
enforceability is considered in a proceeding in equity or at law.

(d) Such Buyer is not in violation of any federal, state, and local law, which
violations, individually or in the aggregate, would reasonably be expected to result in a material
adverse effect on the business, assets, operations, condition (financial or otherwise) or prospects
of such Buyer, or the ability of such Buyer to perform any of its obligations under this
Agreement.

(e The Buyers intend to appoint Buyers’ Agent for Buyers pursuant to an
agreement entered into by Buyers, dated as close to the Effective Date as reasonably practicable,
a draft copy of which has been furnished to Seller, for the purposes of administering this
Agreement, and, upon the execution of such agreement, Buyers’ Agent shall have the power and
authority to take such actions, grant such consents, and bind Buyers with respect to the matters
provided for in this Agreement in a manner consistent with the term and conditions set forth in
this Agreement. Buyers shall use best efforts to ensure the continuous appointment of Buyers’
Agent during the Agreement Term for purposes of administration of this Agreement. If, at any
time during the Agreement Term, Buyers’ Agent shall not be appointed, Seller, upon written
notice to Buyers, may treat the Buyer with the largest Buyer Percentage of Facility Output as the
Buyers’ Agent.

Section 12.2 Representations and Warranties of Seller. Seller makes the
following representations and warranties to Buyers as of the Effective Date and continuing
throughout the Agreement Term:

@ Seller is a limited liability company duly organized and validly existing
and in good standing under the laws of the State of Delaware and is qualified to do business in
the State of California, and has the legal power and authority to own or lease its properties, to
carry on its business as now being conducted and to enter into this Agreement and the Ancillary
Documents to which it is a party, and to carry out the transactions contemplated hereby and
thereby and to perform and carry out all covenants and obligations on its part to be performed
under and pursuant to this Agreement and any Ancillary Documents to which it is a party.

(b) Seller has taken all corporate or limited liability company action required
to authorize the execution, delivery, and performance of this Agreement and all Ancillary
Documents requiring execution by Seller, and Seller has delivered to Buyers (i) copies of all
resolutions and other documents evidencing such corporate or limited liability company actions,
certified by an authorized representative of Seller as being true, correct, and complete, and (ii) an
incumbency certificate signed by the secretary of Seller certifying as to the names and signatures
of the authorized representatives of Seller.

(c) The execution, delivery and performance by Seller of this Agreement and
any Ancillary Documents to which it is a party have been duly authorized by all necessary
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organizational action, and do not require any consent or approval other than those which have
already been obtained.

(d) The execution and delivery of this Agreement and all Ancillary
Documents to which Seller is a party, the consummation of the transactions contemplated hereby
and thereby and the fulfillment of and compliance with the provisions of this Agreement and any
Ancillary Documents to which Seller is a party, do not conflict with or constitute a breach of or a
default under, any of the terms, conditions or provisions of any Requirement of Law, or any
organizational documents, agreement, deed of trust, mortgage, loan agreement, other evidence of
indebtedness or any other agreement or instrument to which Seller is a party or by which it or
any of its property is bound, or result in a breach of or a default under any of the foregoing or
result in or require the creation or imposition of any Lien upon any of the properties or assets of
Seller (except as contemplated hereby), and Seller has obtained or shall use commercially
reasonable efforts to timely obtain (and expects to obtain in due course) all Permits required for
the performance of its obligations hereunder and operation of the Facility in accordance with the
Requirements.

(e This Agreement and any Ancillary Documents to which Seller is a party
constitute the legal, valid and binding obligation of Seller enforceable in accordance with its
terms, except as such enforceability may be limited by bankruptcy, insolvency, reorganization or
similar laws relating to or affecting the enforcement of creditors’ rights generally or by general
equitable principles, regardless of whether such enforceability is considered in a proceeding in
equity or at law.

()] There is no pending, or to the knowledge of Seller, threatened action or
proceeding affecting Seller before any Governmental Authority, which purports to affect the
legality, validity or enforceability of this Agreement or any Ancillary Documents to which it is a

party.

(9) Seller is not in violation of any Requirement of Law, which violations,
individually or in the aggregate, would reasonably be expected to result in a material adverse
effect on the business, assets, operations, condition (financial or otherwise) or prospects of
Seller, or the ability of Seller to perform any of its obligations under this Agreement or any
Ancillary Documents to which it is a party.

(h)  The corporate organizational structure and ownership of Seller is as set
forth on Schedule 12.2(h). The limited liability company interests in Seller have been duly
issued under and authorized by their respective limited liability company agreements and in
accordance with applicable Requirements of Law.

(1 Seller has (i) not entered into this Agreement or any Ancillary Document
to which it is a party with the actual intent to hinder, delay or defraud any creditor, and (ii)
received reasonably equivalent value in exchange for its obligations under this Agreement and
any Ancillary Document to which it is a party. No petition in bankruptcy has been filed against
Seller, and Seller has not made an assignment for the benefit of creditors or taken advantage of
any insolvency act for its benefit as a debtor.
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() The Permits required to construct, maintain or operate the Facility in
accordance with the Requirements have been or are reasonably expected to be timely obtained in
the ordinary course of business.

(K) Seller has not assigned, transferred, conveyed, encumbered, sold or
otherwise disposed of the Products except as provided herein.

() Seller has obtained the CEQA Determinations.
(m)  Seller has Site Control.

Section 12.3 Covenants of Seller Related to Material Adverse Effects. In the
event of a material adverse effect on the business, assets, operations, condition (financial or
otherwise) or prospects of Seller or an event of default by Seller, Seller shall promptly thereafter
notify Buyers” Agent, and Seller shall, within thirty (30) days after providing such notice,
provide Buyers’ Agent with a plan or report, including the report (at Seller’s sole cost and
expense) of a Licensed Professional Engineer with respect to any operational problem related to
the Facility if reasonably requested by Buyers’ Agent that demonstrates in detail reasonably
acceptable to Buyers’ Agent, that the material adverse effect or event of default by Seller has
been mitigated or cured, or will be mitigated or cured within a reasonable period or within the
cure periods provided therefor (and listing, in detail, the actions that Seller has taken, is taking,
or proposes to take with respect to such condition or event), or that such material adverse effect
or event of default by Seller will not have a material adverse effect on the performance of Seller
under this Agreement. A failure to provide such plan or report within thirty (30) days, or to
diligently undertake any of the actions set forth under such plan or report, will be deemed a
failure by Seller to perform under Section 13.1(b).

Section 12.4 Covenants of Seller to Provide Annual Attestations. Seller shall
provide to Buyers’ Agent no later than January 31 of each Contract Year or at the reasonable
request of Buyers’ Agent, but not exceeding twice per Contract Year, a certificate executed by an
authorized officer of Seller certifying that the representations and warranties set forth in Section
12.2 of this Agreement remain true and correct as of the date of such certificate, and that there
exists no event of default by Seller or any event that, after notice or with the passage of time or
both, would constitute a Default hereunder; provided, that (i) with respect to any attestation with
respect to the representation and warranty set forth in Section 12.2(f), Seller may include a
disclosure schedule with any such attestation in order to make such representation true and (ii)
with respect to any attestation as to any representation and warranty set forth in Section 12.2(h),
Seller may update such attestation and Schedule 12.2(h) in order to account for any mergers,
transfers, consolidations, assignments, restructurings, or similar transactions to the extent that
such transactions either (A) do not constitute a Change of Control or (B) have been consented to
by Buyers.

Section 12.5 Covenant of Seller Related to Site Control. Seller shall deliver
evidence of Seller’s Site Control within sixty (60) days of the Effective Date and thereafter upon
the reasonable request of Buyers.
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ARTICLE XIII
DEFAULT; TERMINATION AND REMEDIES; PERFORMANCE DAMAGE

Section 13.1 Default. Each of the following events or circumstances shall
constitute a “Default” by the responsible Party (the “Defaulting Party”):

@) Payment Default. Failure by a Party to make any payment under this
Agreement when and as due (other than payments disputed in good faith) that is not cured within
fifteen (15) days after receipt of notice thereof from the other Party (which amount shall include
payment of interest from the due date at the Interest Rate);

(b) Performance Default. Failure by a Party to perform any of its material
duties or obligations under this Agreement (other than any failure for which a sole remedy is
provided in this Agreement and any failure which is separately listed as a Default of Seller under
this Section 13.1) that is not cured within thirty (30) days after receipt of notice thereof from the
other Party; provided that if such failure cannot be cured within such thirty (30) day period
despite reasonable commercial efforts and such failure is not a failure to make a payment when
due, such Party shall have up to sixty (60) additional days to cure or as otherwise mutually
agreed.

(© Breach of Representation and Warranty. Any representation, warranty,
certification, or other statement made by a Party in this Agreement or any Ancillary Document,
or in the case of Seller, made in a certification delivered pursuant to Section 12.4, is materially
false or inaccurate at the time made; provided that no Default shall exist if such falsity or
inaccuracy is remedied within thirty (30) days after receipt of notice thereof from another Party.

(d) Bankruptcy. Bankruptcy of any Buyer (which shall only be a Default
with respect to such Bankrupt Buyer) or Seller.

(e) Performance Security Failure. The failure of Seller to maintain or
replace the Performance Security in compliance with Section 5.6, which failure has not been
cured within ten (10) days after receipt of notice thereof from Buyer.

U] Buyer Performance Assurance Failure. The failure of a Buyer to
maintain or replace the Buyer Performance Assurance in compliance with Section 5.7, which
failure has not been cured within ten (10) days after receipt of notice thereof from Seller.

(9) Insurance Default. The failure of Seller to maintain and provide
acceptable evidence of the required Insurance for the required period of coverage as set forth in
Appendix F that is not cured within ten (10) Business Days after receipt of notice of such failure
from Buyers.

(h) Fundamental Change. Except as permitted by Section 14.7, (i) a Party
makes an assignment of its rights or delegation of its obligations under this Agreement, or (ii) a
Change in Control occurs (whether voluntary or by operation of law).
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Section 13.2 Default Remedy.

@ If any Buyer is in Default for nonpayment, subject to any duty or
obligation under this Agreement, Seller may continue to provide services to such Defaulting
Buyer, and shall continue to provide services with respect to the non-Defaulting Buyers,
pursuant to its obligations under this Agreement; provided that nothing in this Section 13.2(a)
shall affect Seller’s rights and remedies set forth in this Section 13.2. Seller’s continued service
to a Defaulting Buyer shall not act to relieve such Defaulting Buyer of any of its duties or
obligations under this Agreement.

(b) Notwithstanding any other provision herein, if any Default has occurred
and is continuing, the affected Party may, whether or not the dispute resolution procedure set
forth in Section 14.3 has been invoked or completed, bring an action in any court of competent
jurisdiction as set forth in Section 14.13 seeking injunctive relief in accordance with applicable
rules of civil procedure.

(© Except as expressly limited by this Agreement, if a Default has occurred
and is continuing and a Buyer is the Defaulting Party, Seller may without further notice exercise
any rights and remedies provided herein or otherwise available at law or in equity with respect to
such Buyer, including drawing down on any applicable Buyer Performance Assurance and a
partial termination of this Agreement with respect to the Defaulting Buyer pursuant to Section
13.4; provided that the non-Defaulting Buyer (or Buyers, as applicable), shall have the
opportunity, upon the termination of this Agreement with respect to such Defaulting Buyer or
Buyers, to take over such Defaulting Buyer’s or Buyers’ portion of the Buyers’ Percentage of
Facility Output. No failure of Seller to exercise, and no delay in exercising, any right, remedy or
power hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by
Seller of any other right, remedy or power hereunder preclude any other or future exercise of any
right, remedy or power.

(d) Except as expressly limited by this Agreement, if a Default has occurred
and is continuing and Seller is the Defaulting Party, each Buyer may without further notice
exercise any rights and remedies provided for herein, or otherwise available at law or equity,
including (i) application of all amounts available under the Performance Security against any
amounts then payable by Seller to Buyers under this Agreement, and (ii) withdrawal from or
termination of this Agreement pursuant to Section 13.4. No failure of any Buyer to exercise, and
no delay in exercising, any right, remedy or power hereunder shall operate as a waiver thereof,
nor shall any single or partial exercise by any Buyer of any right, remedy or power hereunder
preclude any other or future exercise of any right, remedy or power by such Buyer.

Section 13.3 Cure Rights of Facility Lender. In connection with any financing
or refinancing of the Facility, Buyers’ Agent shall in good faith negotiate and agree upon a
consent to collateral assignment of this Agreement or an estoppel certificate that is commercially
reasonable and customary in the industry for limited or non-recourse project financing
transactions and in form and substance reasonably satisfactory to Buyers’ Agent, which consent
shall include, among other things, provisions permitting reasonable extensions of the cure
periods for Defaults hereunder to permit the Facility Lender to cure any Default prior to Buyers’
termination of this Agreement, and each Buyer shall be obligated to enter into such consent (such
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consent, the “Facility Lender Consent”). The Facility Lender Consent shall provide the Facility
Lender or its agent notice of the occurrence of any Default described in Section 13.1 and the
opportunity to cure any such default. Seller shall pay Buyers up to an aggregate amount of Fifty
Thousand Dollars ($50,000) for the reasonable costs and expenses incurred by Buyers arising (a)
in connection with the negotiation of the Facility Lender Consent (including reasonable
attorneys’ fees and expenses) for a transaction or related series of transactions, or (b) to enable
any transaction or series of related transactions pursuant to Section 14.7(d).

Section 13.4 Termination for Default.

@) In the event of a Default by any Buyer, each Party that is not a Defaulting
Party, as the context requires (each, a “Non-Defaulting Party”) may, for so long as the Default is
continuing and, to the extent permitted by applicable law, without limiting any other rights or
remedies available to each Non-Defaulting Party under this Agreement, by notice from any Non-
Defaulting Party to the Defaulting Party (a “Termination Notice™) (i) establish a date, which
shall be no earlier later than twenty (20) days after the date of such notice (“Early Termination
Date”) on which this Agreement shall terminate with respect to such Defaulting Party and (ii)
Seller may withhold any payments due to such Defaulting Buyer in respect of this Agreement.
Any non-Defaulting Buyer, or Buyers, shall have the right to agree in writing to assume the
Defaulting Buyer’s or Buyers’ portion of the Buyers’ Percentage of Facility Output and pay the
Contract Price for such Buyer’s or Buyers’ portion of the Buyers’ Percentage of Facility Output
set forth on Appendix M, in which case this Agreement shall continue and such non-Defaulting
Buyer(s) may assume the Buyers’ Percentage of Facility Output from the Defaulting Buyer. For
the avoidance of doubt, a Buyer that is a Non-Defaulting Party shall not have the right to
terminate this Agreement with respect to itself.

(b) In the event of a Default by Seller, each Buyer, as a Non-Defaulting Party
may, for so long as the Default is continuing and, to the extent permitted by applicable law,
without limiting any other rights or remedies available to each Non-Defaulting Party under this
Agreement, (i) establish by delivery of a Termination Notice which shall be no earlier than
twenty (20) days after such Termination Notice, on which such Non-Defaulting Buyer may
withdraw, without penalty to such Non-Defaulting Buyer, from this Agreement or, upon the
mutual agreement of the Buyers, this Agreement shall terminate, and (ii) withhold any payments
due Seller in respect of this Agreement.

(© If an Early Termination Date has been designated, each Non-Defaulting
Party shall calculate in a commercially reasonable manner its Gains, Losses and Costs resulting
from the termination of this Agreement and the resulting Termination Payment. The Gains,
Losses and Costs relating to the Products that would have been required to be delivered under
this Agreement had it not been terminated shall be determined by comparing the amounts each
Buyer would have paid for the Products under this Agreement to the equivalent quantities and
relevant market prices, either quoted by one or more bona fide third party offers, or which are
reasonably expected by each Buyer to be available in the market under a replacement contract
for this Agreement covering the same products and having a term equal to the Remaining Term
at the date of the Termination Notice, adjusted to account for differences in transmission, if any.
To ascertain the market prices of a replacement contract, each Non-Defaulting Party may
consider, among other valuations, quotations from dealers in Energy contracts and bona fide
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third party offers. Each Non-Defaulting Party shall not be required to enter into any such
replacement agreement in order to determine its Gains, Losses and Costs or the Termination
Payment.

(d) For purposes of each Non-Defaulting Party’s determination of its Gains,
Losses and Costs and the Termination Payment, it shall be presumed, regardless of the facts, that
Seller would have sold, and each Buyer would have purchased, each day during the Remaining
Term (i) Facility Energy in an amount equal to the Assumed Daily Deliveries, (ii) the
Environmental Attributes associated therewith, and (iii) all other components of the Products.
The “Assumed Daily Deliveries” shall be an amount equal to the greater of (A) the quotient of
the Guaranteed Generation divided by Three Hundred Sixty-Five (365), and (B) the average
daily amount of Facility Energy during the Delivery Term, if any.

(e Each Non-Defaulting Party shall notify the Defaulting Party of the
Termination Payment, which notice shall include a written statement explaining in reasonable
detail the calculation of such amount. The Defaulting Party shall, within ten (10) Business Days
after receipt of such notice, pay the Termination Payment to each Non-Defaulting Party, together
with interest accrued at the Interest Rate from the Early Termination Date until paid.

U] If the Defaulting Party disagrees with the calculation of the Termination
Payment and the Parties cannot otherwise resolve their differences, the calculation of the
Termination Payment shall be submitted to the dispute resolution process provided in Section
14.3. Following resolution of the dispute, the Defaulting Party shall pay the full amount of the
Termination Payment (if any) as determined by such resolution as and when required, but no
later than thirty (30) days following the date of such resolution, together with all interest, at the
Interest Rate, that accrued from the Early Termination Date until the date the Termination
Payment is paid.

(9) For purposes of this Agreement:

Q) “Gains” means, with respect to a Party, an amount equal to the
present value of the economic benefit (exclusive of Costs), if any, resulting from the
termination of its obligations under this Agreement, determined in a commercially
reasonable manner;

(i)  “Losses” means, with respect to a Party, an amount equal to the
present value of the economic loss (exclusive of Costs), if any, resulting from the
termination of its obligations under this Agreement, determined in a commercially
reasonable manner;

(i)  “Costs” means, with respect to a Party, brokerage fees,
commissions, financing fees and penalties, and other similar transaction costs and
expenses reasonably incurred, including, but not limited to, cost of funding, third party
indemnity obligations, or, at the election of such Party but without duplication, loss or
cost incurred as a result of its terminating, liquidating, obtaining or reestablishing any
hedge or related trading position (or any gain resulting from any of them), or in entering
into new arrangements which replace this Agreement, excluding attorneys’ fees, if any,
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incurred in connection with enforcing its rights under this Agreement. Each Party shall
use reasonable efforts to mitigate or eliminate its Costs;

(iv)  In no event shall a Party’s Gains, Losses or Costs include any
penalties or similar charges imposed by any Non-Defaulting Party.

(v) The Present Value Rate shall be used as the discount rate in all
present value calculations required to determine Gains, Losses and Costs.

(h) At the time for payment of any amount due under this Section 13.4, each
Party shall pay to any other Party, as applicable, all additional amounts, if any, payable by it
under this Agreement (including any amounts withheld pursuant to Section 13.4(a)(ii) above).

ARTICLE XIV
MISCELLANEOUS

Section 14.1 Authorized Representative.  Each Party shall designate an
authorized representative who shall be authorized to act on its behalf with respect to those
matters contained herein (each an “Authorized Representative”), which shall be the functions
and responsibilities of such Authorized Representatives. Each Party may also designate an
alternate who may act for the Authorized Representative. Within thirty (30) days after execution
of this Agreement, each Party shall notify the other Party of the identity of its Authorized
Representative, and alternates if designated, and such Party shall promptly notify the other Party
of any subsequent changes in such designation. The Authorized Representatives shall have no
authority to alter, modify, or delete any of the provisions of this Agreement.

Section 14.2 Notices. With the exception of billing invoices pursuant to Section
11.2(a) hereof, all notices, requests, demands, consents, approvals, waivers and other
communications which are required under this Agreement shall be (a) in writing (regardless of
whether the applicable provision expressly requires a writing), (b) deemed properly sent if
delivered in person or sent by facsimile transmission, reliable overnight courier, or sent by
registered or certified mail, postage prepaid to the persons specified in Appendix J, and (c)
deemed delivered, given and received on the date of delivery, in the case of facsimile
transmission, or on the date of receipt or rejection in the case of registered or certified mail. In
addition to the foregoing, the Parties may agree in writing at any time to deliver notices,
requests, demands, consents, waivers and other communications through alternate methods, such
as electronic mail.

Section 14.3 Dispute Resolution.

€)) In the event of any claim, controversy or dispute between the Parties
arising out of or relating to or in connection with this Agreement (including any dispute
concerning the validity of this Agreement or the scope and interpretation of this Section 14.3) (a
“Dispute”), any Party (the “Notifying Party”’) may deliver to the other Parties (the “Recipient
Party”) notice of the Dispute with a detailed description of the underlying circumstances of such
Dispute (a “Dispute Notice”). The Dispute Notice shall include a schedule of the availability of
the Notifying Party’s senior officers (having a title of vice president (or its equivalent) or higher)
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duly authorized to settle the Dispute during the thirty (30) day period following the delivery of
the Dispute Notice.

(b) The Recipient Party shall, within five (5) Business Days following receipt
of the Dispute Notice, provide to the Notifying Party a parallel schedule of availability of the
Recipient Party’s senior officers (having a title of vice president (or its equivalent) or higher)
duly authorized to settle the Dispute. Following delivery of the respective senior officers’
schedules of availability, the senior officers of the Parties shall meet and confer as often as they
deem reasonably necessary during the remainder of the thirty (30) day period in good faith
negotiations to resolve the Dispute to the satisfaction of each Party.

(© In the event a Dispute is not resolved pursuant to the procedures set forth
in Sections 14.3(a) and (b) by the expiration of the thirty (30) day period set forth in Section
14.3(a), then a Party may pursue any legal remedy available to it in accordance with the
provisions of Section 14.12 and Section 14.3 of this Agreement.

(d) In addition to the Dispute Resolution process set forth in this Section 14.3,
the Parties shall comply with California law governing claims against public entities and
presentment of such claims.

Section 14.4 Further Assurances; Change in Electric Market Design.

@ Each Party agrees to execute and deliver all further instruments and
documents, and take all further action not inconsistent with the provisions of this Agreement that
may be reasonably necessary to effectuate the purposes and intent of this Agreement.

(b) If a change in the CAISO Tariff renders this Agreement or any provisions
hereof incapable of being performed or administered, then any Party may request that Buyers’
Agent and Seller enter into negotiations to make the minimum changes to this Agreement
necessary to make this Agreement capable of being performed and administered, while
attempting to preserve to the maximum extent possible the benefits, burdens, and obligations set
forth in this Agreement as of the Effective Date. Upon delivery of such a request, Buyers’ Agent
and Seller shall engage in such negotiations in good faith. If Buyers’ Agent and Seller are
unable, within sixty (60) days after delivery of such request, to agree upon changes to this
Agreement or to resolve issues relating to changes to this Agreement, then any Party may submit
issues pertaining to changes to this Agreement to the dispute resolution process set forth in
Section 14.3. Notwithstanding the foregoing, a change in cost shall not in and of itself be
deemed to render this Agreement or any of the provisions hereof incapable of being performed
or administered, or constitute, or form the basis of, a Force Majeure.

Section 14.5 No Dedication of Facilities. Any undertaking by one Party to the
other Parties under any provisions of this Agreement shall not constitute the dedication of the
Facility or any portion thereof of any Party to the public or to the other Party or any other Person,
and it is understood and agreed that any such undertaking by any Party shall cease upon the
termination of such Party’s obligations under this Agreement.
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Section 14.6 Force Majeure.

@ A Party shall not be considered to be in Default in the performance of any
of its obligations under this Agreement (other than the obligation to pay amounts due) when and
to the extent such Party’s performance is prevented by a Force Majeure that, despite the exercise
of due diligence, such Party is unable to prevent or mitigate, provided the Party has given a
written detailed description of the Force Majeure to the other Party promptly after becoming
aware thereof (and in any event within fourteen (14) days after becoming aware of the claimed
Force Majeure event) (the “Force Majeure Notice”), which notice shall include information with
respect to the nature, cause and date and time of commencement of such event, and the
anticipated scope and duration of the delay. The Party providing such Force Majeure Notice shall
be excused from fulfilling its obligations under this Agreement until such time as the Force
Majeure has ceased to prevent performance or other remedial action is taken, at which time such
Party shall promptly notify the other Party of the resumption of its obligations under this
Agreement. If Seller is unable to deliver, or any Buyer is unable to receive, Facility Energy due
to a Force Majeure, then such Buyer shall have no obligation to pay Seller for Facility Energy
not delivered or received by reason thereof. The foregoing provisions shall not excuse any
obligation of Seller with respect to Shortfall Energy (and Replacement Product, as applicable)
arising prior to the occurrence of any Force Majeure event. In no event shall any Party be
obligated to compensate the other Parties or any other Person for any losses, expenses or
liabilities sustained as a consequence of any Force Majeure.

(b) The term “Force Majeure” means any act of God (including fire, flood,
earthquake, storm, lightning strike, tornado, volcanic eruption, hurricane or other natural
disaster), labor disturbance, strike or lockout, act of the public enemy, war (declared or
undeclared), insurrection, riot, explosion, terrorist activities or any order, regulation or restriction
imposed by governmental, military or lawfully established civilian authorities that (i) prevents
one Party from performing any of its obligations under this Agreement, (ii) could not reasonably
be anticipated as of the date of this Agreement, (iii) is not within the reasonable control of, or the
result of negligence, willful misconduct, breach of contract, intentional act or omission or
wrongdoing on the part of the affected Party (or any subcontractor or Affiliate of that Party, or
any Person under the control of that Party or any of its subcontractors or Affiliates, or any Person
for whose acts such subcontractor or Affiliate is responsible), and (iv) by the exercise of due
diligence the affected Party is unable to overcome or avoid or cause to be avoided; provided,
nothing in clause (iv) above shall be construed so as to require a Party to accede or agree to any
provision not satisfactory to it in order to settle and terminate a strike or labor dispute in which it
may be involved. Any Party rendered unable to fulfill any of its obligations by reason of a Force
Majeure shall exercise due diligence to remove such inability with reasonable dispatch within a
reasonable time period and mitigate the effects of the Force Majeure. The relief from
performance shall be of no greater scope and of no longer duration than is required by the Force
Majeure. Without limiting the generality of the foregoing, a Force Majeure does not include any
of the following: (1) any requirement to meet an RPS Law or any change (whether voluntary or
mandatory) in any RPS Law, or other Change in Law, that may affect the value of the Products;
(2) any increase of any kind in any cost; (3) delays in or inability of a Party to obtain financing or
other economic hardship of any kind; (4) Seller’s ability to sell any Facility Energy at a price in
excess of those provided in this Agreement; (5) curtailment or other interruption of any
Transmission Service; (6) failure of third parties to provide goods or services essential to a
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Party’s performance, unless such failure is itself due to Force Majeure; (7) Facility or equipment
failure of any kind, unless such failure is itself due to Force Majeure; or (8) any changes in the
financial condition of any Buyer, Seller, the Facility Lender or any subcontractor or supplier
affecting the affected Party’s ability to perform its obligations under this Agreement.

(c) Any Buyer may withdraw from this Agreement if (i) a Force Majeure
event occurs that diminishes the production of the Facility by more than fifty percent (50%) of
the Contract Capacity for a period of eighteen (18) consecutive months, or (ii) the Facility is
damaged and thereby rendered inoperable and an independent engineer that is mutually
acceptable to the Parties determines that the Facility cannot be repaired or replaced within a
period not to exceed twenty four (24) months following the date of the occurrence of the Force
Majeure event. In addition, Seller may terminate this Agreement if, pursuant to (ii), the Facility
is rendered inoperable and the mutually acceptable independent engineer determines in writing
that the Facility cannot be repaired or replaced within twenty-four (24) months of the issuance of
the independent engineer’s written determination.

(d) Any withdrawal from or termination of this Agreement under Section
14.6(c) shall be “no-fault” and no Party shall have any liability or obligation to any other Parties
arising out of such withdrawal or termination. Notwithstanding the foregoing, upon any such
withdrawal or termination, as applicable, Seller shall pay each withdrawing or terminating Buyer
for any and all amounts hereunder that may be owing, including for any existing Shortfall
Energy or other outstanding payments due in the ordinary course that occurred prior to the
termination. Each withdrawing or terminating Buyer shall return to Seller its portion of the
Performance Security (less any amounts drawn by such Buyer in accordance with this
Agreement). The exercise by a Buyer of its right to withdraw from or terminate the Agreement
shall not render such withdrawing or terminating Buyer liable for any losses or damages incurred
by Seller whatsoever.

Section 14.7 Assignment of Agreement.

@ Except as set forth in this Section 14.7, no Party may assign any of its
rights, or delegate any of its obligations, under this Agreement without the prior written consent
of the other Parties, such consent not to be unreasonably withheld, conditioned or delayed. Any
Change in Control (whether voluntary or by operation of law) shall be deemed an assignment
and shall require the prior written consent of Buyers’ Agent, which consent shall not be
unreasonably withheld, conditioned or delayed. Concurrently with any reorganization, financing
transaction, or other transactions constituting any Change in Control (whether voluntary or by
operation of law) in which Seller merges, consolidates or takes any other action with any Person
and ceases to exist, the successor entity to Seller shall execute a written assumption agreement in
favor of Buyers pursuant to which any such successor entity shall assume all of the obligations of
Seller under this Agreement and agree to be bound by all the terms and conditions of this
Agreement. In connection with any Change in Control in which Seller remains party to this
Agreement, at Buyers’ request, Seller shall deliver an estoppel certificate to Buyers’ Agent
confirming that this Agreement remains in full force and effect.

(b) Any Buyer may assign this Agreement without the consent of Seller or the
other Buyers to a Qualified Buyer Assignee. Notwithstanding the foregoing, in connection with
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any such assignment, such Qualified Buyer Assignee shall execute a written assumption
agreement in favor of Seller pursuant to which any such Qualified Buyer Assignee shall assume
all the obligations of such Buyer under this Agreement and agree to be bound by all the terms
and conditions of this Agreement, thereby relieving the assignor Buyer from its duties and
obligations hereunder and thereunder. Any modifications or amendments to this Agreement to
accommodate the technical requirements of such Qualified Buyer Assignee (including as they
relate to transmission and scheduling) shall require the consent of Seller, which consent shall not
be unreasonably withheld, conditioned or delayed.

(© Buyers’ consent shall not be required in connection with the collateral
assignment or pledge of (i) this Agreement to any Facility Lender or (ii) all or a portion of the
membership interests in Seller or any Affiliate of Seller to any Facility Lender, in each case for
the purpose of financing the Facility; provided, however, that (1) the terms of such financing and
the documentation relating thereto shall comply with the applicable terms and conditions of this
Agreement, and (2) in connection with any such assignment or pledge and the exercise of
remedies by any Facility Lender, the Facility Lender acknowledges and agrees to be bound by
the requirement the Facility be operated and maintained by a Qualified Operator. Seller shall
provide each Buyer with ninety (90) days’ prior notice of any such collateral assignment or
pledge. Notwithstanding the foregoing or anything else expressed or implied herein to the
contrary, Seller shall not assign, transfer, convey, encumber, sell or otherwise dispose of all or
any portion of the Products (not including the proceeds thereof) to any Facility Lender. To
facilitate Seller’s obtaining of financing for the Facility, each Buyer agrees to provide the
Facility Lender Consent. Seller shall reimburse, or shall cause the Facility Lender to reimburse,
each Buyer for the incremental direct expenses incurred by each such Buyer in the preparation,
negotiation, execution or delivery of the Facility Lender Consent and any documents requested
by Seller or the Facility Lender, and provided by a Buyer, pursuant to this Section 14.7(d).

(d) In no event shall any Buyer be liable to any Facility Lender for any
claims, losses, expenses or damages whatsoever other than liability a Buyer may have to Seller
under this Agreement. In the event of any foreclosure, whether judicial or nonjudicial, or any
deed in lieu of foreclosure, in connection with any deed of trust, mortgage, or other similar Lien,
Facility Lender shall be bound by the covenants and agreements of Seller in this Agreement;
provided, however, that until the Person who acquires title to the Facility executes and delivers to
each Buyer a written assumption of Seller’s obligations under this Agreement in form and
substance acceptable to Buyers, such Person shall not be entitled to any of the benefits of or be
liable to perform any obligations under this Agreement. Any sale or transfer of all or any portion
of the Facility by any Facility Lender shall be made only to an entity that is a Qualified
Transferee.

(e) Seller shall pay Buyers an aggregate amount up to Fifty Thousand Dollars
($50,000) for the reasonable costs and expenses incurred by Buyers (i) in connection with any
dispositions, assignments or Changes in Control (including reasonable attorneys’ fees and
expenses) hereunder pursuant to a transaction or related series of transactions, and (ii) pursuant
to Section 13.3.

Section 14.8 Ambiguity. The Parties acknowledge that this Agreement was
jointly prepared by them, by and through their respective legal counsel, and any uncertainty or
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ambiguity existing herein shall not be interpreted against a Party on the basis that the Party
drafted the language, but otherwise shall be interpreted according to the application of the rules
on interpretation of contracts.

Section 14.9 Attorney Fees & Costs. Both Parties agree that in any action to
enforce the terms of this Agreement that each Party shall be responsible for its own attorney fees
and costs. Each of the Parties to this Agreement was represented by its respective legal counsel
during the negotiation and execution of this Agreement.

Section 14.10 Voluntary Execution. The Parties acknowledge that they have
read and fully understand the content and effect of this Agreement and that the provisions of this
Agreement have been reviewed and approved by their respective counsel. The Parties further
acknowledge that they have executed this Agreement voluntarily, subject only to the advice of
their own counsel, and do not rely on any promise, inducement, representation or warranty that is
not expressly stated herein.

Section 14.11 Entire Agreement; Amendments. This Agreement (including all
Appendices) contains the entire understanding concerning the subject matter herein and
supersedes and replaces any prior negotiations, discussions or agreements between the Parties, or
any of them, concerning that subject matter, whether written or oral, except as expressly
provided for herein. This is a fully integrated document. Each Party acknowledges that no other
party, representative or agent, has made any promise, representation or warranty, express or
implied, that is not expressly contained in this Agreement that induced the other Party to sign
this document. This Agreement may be amended or modified only by an instrument in writing
signed by each Party.

Section 14.12 Governing Law. This Agreement shall be governed by, interpreted
and enforced in accordance with the laws of the State of California, without regard to conflict of
law principles. TO THE EXTENT PERMITTED BY LAW, EACH OF THE PARTIES
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES THE RIGHT
EITHER OF THEM MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER OR IN CONNECTION
WITH THIS AGREEMENT.

Section 14.13 Venue. All litigation arising out of, or relating to this Agreement,
shall be brought in a state or federal court in the cities of San Francisco or Sacramento in the
State of California. The Parties irrevocably agree to submit to the exclusive jurisdiction of such
courts in the State of California and waive any defense of forum non conveniens.

Section 14.14 Execution in Counterparts. This Agreement may be executed in
counterparts and upon execution by each signatory, each executed counterpart shall have the
same force and effect as an original instrument and as if all signatories had signed the same
instrument. Any signature page of this Agreement may be detached from any counterpart of this
Agreement without impairing the legal effect of any signature thereon, and may be attached to
another counterpart of this Agreement identical in form hereto by having attached to it one or
more signature pages.
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Section 14.15 Effect of Section Headings. Section headings appearing in this
Agreement are inserted for convenience only and shall not be construed as interpretations of text.

Section 14.16 Waiver; Available Remedies. The failure of any Party to this
Agreement to enforce or insist upon compliance with or strict performance of any of the terms or
conditions hereof, or to take advantage of any of its rights hereunder, shall not constitute a
waiver or relinquishment of any such terms, conditions or rights, but the same shall be and
remain at all times in full force and effect. Except to the extent this Agreement provides an
exclusive remedy for a breach, nothing contained herein shall preclude any Party from seeking
and obtaining any available remedies hereunder, including recovery of damages caused by the
breach of this Agreement and specific performance or injunctive relief, or any other remedy
given under this Agreement or now or hereafter existing in law or equity or otherwise as a court
of competent jurisdiction may deem just and proper to enforce this Agreement or to prevent any
violation hereof. The rights granted herein are cumulative.

Section 14.17 Relationship of the Parties. This Agreement shall not be
interpreted to create an association, joint venture or partnership among the Parties hereto or to
impose any partnership obligation or liability upon such Party. No Party shall have any right,
power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as
an agent or representative of, the other Parties.

Section 14.18 Third Party Beneficiaries. Except as otherwise expressly provided
in this Agreement, this Agreement shall not be construed to create rights in, or to grant remedies
to, any third party as a beneficiary of this Agreement or any duty, obligation or undertaking
established herein.

Section 14.19 Indemnification; Damage or  Destruction; Insurance;
Condemnation; Limit of Liability.

@ Seller undertakes and agrees to indemnify and hold harmless each Buyer
and each Buyer’s respective commissioners, officers, agents, employees, advisors, and
Authorized Representatives (collectively, “Buyer Indemnitees”) and, at the option of Buyers’
Agent, to defend such Buyer Indemnitees from and against any and all suits and causes of action,
claims, charges, damages, demands, judgments, civil fines and penalties, or losses of any kind or
nature whatsoever, for death, bodily injury or personal injury to any person, including Seller’s
employees and agents, or third persons, or damage or destruction to any property of a Party or
third persons, in any manner arising by reason of any breach of this Agreement by Seller, any
failure of any representation, warranty or guarantee to be true in all material respects, the
negligent acts, errors, omissions or willful misconduct incident to the performance of this
Agreement on the part of Seller, or any of Seller’s officers, agents, employees, or subcontractors
of any tier, except to the extent caused by the gross negligence or willful misconduct of any such
Buyer Indemnitee.

(b) Each Buyer undertakes and agrees to indemnify and hold harmless Seller
and Seller’s officers, agents, employees, advisors, and Authorized Representatives (collectively,
“Seller Indemnitees”) and to defend such Seller Indemnitees from and against any and all suits
and causes of action, claims, charges, damages, demands, judgments, civil fines and penalties, or
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losses of any kind or nature whatsoever, for death, bodily injury or personal injury to any person,
including each Buyer’s employees and agents, or third persons, or damage or destruction to any
property of a Party or third persons, in any manner arising by reason of any breach of this
Agreement by such Buyer, any failure of any representation, warranty or guarantee to be true in
all material respects, the negligent acts, errors, omissions or willful misconduct incident to the
performance of this Agreement on the part of such Buyer, or any of such Buyer’s officers,
agents, employees, or subcontractors of any tier, except to the extent caused by the gross
negligence or willful misconduct of any such Seller Indemnitee.

(© Subject to Section 14.6, in the event of any damage or destruction of the
Facility or any part thereof, the Facility or such part thereof shall be diligently repaired, replaced
or reconstructed by Seller so that the Facility or such part thereof shall be restored to
substantially the same general condition and use as existed prior to such damage or destruction,
unless a different condition or use is approved by Buyers’ Agent. Proceeds of Insurance with
respect to such damage or destruction maintained as provided in this Agreement shall be applied
to the payment for such repair, replacement or reconstruction of the damage or destruction.

(d) Throughout the Agreement Term, Seller shall immediately notify Buyers’
Agent of the institution of any administrative proceeding in connection with the condemnation or
other taking of the Facility, or any portion thereof, as well as the occurrence of any hearing
associated therewith. Buyers” Agent may participate in any such proceeding and Seller shall
deliver to Buyers’ Agent all instruments necessary or required by Buyers’ Agent to permit such
participation. Without Buyers’ Agent’ prior written consent, Seller (i) shall not agree to any
compensation or award, and (ii) shall not take any action or fail to take any action which would
cause the compensation to be determined. All awards and compensation for the taking or
purchase in lieu of condemnation of the Facility, or any portion thereof shall be applied toward
the repair, restoration, reconstruction or replacement of the Facility.

(e) EXCEPT TO THE EXTENT INCLUDED IN THE LIQUIDATED
DAMAGES, INDEMNIFICATION OBLIGATIONS RELATED TO THIRD PARTY CLAIMS,
OR OTHER SPECIFIC CHARGES EXPRESSLY PROVIDED FOR HEREIN, IN NO EVENT
SHALL ANY PARTY OR ITS RESPECTIVE INDEMNITEES BE LIABLE FOR SPECIAL,
INCIDENTAL, EXEMPLARY, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES,
LOST PROFITS OR OTHER COSTS, BUSINESS INTERRUPTION DAMAGES RELATED
TO OR ARISING OUT OF A PARTY’S PERFORMANCE OR NON-PERFORMANCE OF
THIS AGREEMENT, WHETHER BASED ON OR CLAIMED UNDER STATUTE,
CONTRACT, TORT (INCLUDING SUCH PARTY’S OWN NEGLIGENCE) OR ANY
OTHER THEORY OF LIABILITY AT LAW OR IN EQUITY. IF NO REMEDY OR
MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN, THE OBLIGOR’S
LIABILITY SHALL BE LIMITED TO DIRECT DAMAGES ONLY.

() To the extent any damages required to be paid hereunder are liquidated,
the Parties acknowledge that the damages are difficult or impossible to determine, and that the
liquidated damages constitute a reasonable approximation of the anticipated harm or loss. It is
the intent of the Parties that the limitations herein imposed on remedies and the measure of
damages be without regard to the cause or causes of such damages, including the negligence of
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any Party, whether such negligence be sole, joint, contributory, concurrent, or active or passive.
The Parties hereby waive any right to contest such payments as an unreasonable penalty.

Section 14.20 Severability. In the event any of the terms, covenants or conditions
of this Agreement, or the application of any such terms, covenants or conditions, shall be held
invalid, illegal or unenforceable by any court having jurisdiction, all other terms, covenants and
conditions of this Agreement and their application not adversely affected thereby shall remain in
force and effect, provided that the remaining valid and enforceable provisions materially retain
the essence of the Parties’ original bargain.

Section 14.21 Confidentiality.

@ Each Party agrees, and shall use reasonable efforts to cause its parent,
subsidiary and Affiliates, and its and their respective directors, officers, employees and
representatives, as a condition to receiving confidential information hereunder, to keep
confidential, except as required by law, all documents, data (including operating data provided in
connection with the scheduling of energy pursuant to Article VII or otherwise pursuant to this
Agreement), drawings, studies, projections, plans and other written information that relate to
economic benefits to, or amounts payable by, any Party under this Agreement, and with respect
to documents that are clearly marked “Confidential” at the time a Party shares such information
with the other Party (“Confidential Information”). The provisions of this Section 14.21 shall
survive and shall continue to be binding upon the Parties for a period of one (1) year following
the date of termination or expiration of this Agreement. Notwithstanding the foregoing,
information shall not be considered Confidential Information if such information (i) is disclosed
with the prior written consent of the originating Party, (ii) was in the public domain prior to
disclosure or is or becomes publicly known or available other than through the action of the
receiving Party in violation of this Agreement, (iii)) was lawfully in a Party’s possession or
acquired by a Party outside of this Agreement, which acquisition was not known by the receiving
Party to be in breach of any confidentiality obligation, or (iv) is developed independently by a
Party based solely on information that is not considered confidential under this Agreement.

(b) Either Party may, without violating this Section 14.21, disclose matters
that are made confidential by this Agreement:

Q) to its counsel, accountants, auditors, advisors, other professional
consultants, credit rating agencies, actual or prospective, co-owners, investors,
purchasers, lenders, underwriters, contractors, suppliers, and others involved in
construction, operation, and financing transactions and arrangements for a Party or its
subsidiaries or Affiliates;

(i) to governmental officials and parties involved in any proceeding in
which a Party is seeking a Permit, certificate, or other regulatory approval or order
necessary or appropriate to carry out this Agreement; and

(i)  to governmental officials or the public as required by any law,
regulation, order, rule, order, ruling or other Requirement of Law, including oral
questions, discovery requests, subpoenas, civil investigations or similar processes and
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laws or regulations requiring disclosure of financial information, information material to
financial matters, and filing of financial reports; and

(iv)  with respect to PWRPA, Pittsburg Power and Eastside, to any of
its members from time to time.

(c) If a Party is requested or required, pursuant to any applicable law,
regulation, order, rule, ruling or other Requirement of Law, discovery request, subpoena, civil
investigation or similar process to disclose any of the Confidential Information, such Party shall
provide prompt written notice to the other Party of such request or requirement so that at such
other Party’s expense, such other Party can seek a protective order or other appropriate remedy
concerning such disclosure.

(d) Notwithstanding the foregoing or any other provision of this Agreement,
Seller acknowledges that each Buyer is subject to disclosure as required by the California Public
Records Act, Cal. Govt. Code §§ 6250 et seq. (“CPRA”) and the Ralph M. Brown Act, Cal.
Govt. Code §§ 54950 et seq. (“Brown Act”). Confidential Information of Seller provided to any
Buyer pursuant to this Agreement shall become the property of such Buyer, and Seller
acknowledges that such Buyer shall not be in breach of this Agreement or have any liability
whatsoever under this Agreement or otherwise for any claims or causes of action whatsoever
resulting from or arising out of such Buyer copying or releasing to a third party any of the
Confidential Information of Seller pursuant to CPRA or Brown Act; provided that each Buyer
shall (i) provide notice to Seller prior to any such disclosure in accordance with Section 14.21(c),
(i) endeavor, in good faith, not to disclose any of Seller’s “trade secrets” or “engineering plans”
and (iii) support, to the extent in compliance with such Buyer’s rights and obligations under
applicable laws, Seller in its efforts to obtain a protective order or other appropriate remedy with
respect to the disclosure of operating data from the Facility or any engineering drawings, project
plans, technical specifications or other similar information regarding the Facility.

(e) Notwithstanding the foregoing or any other provision of this Agreement,
any Buyer may record, register, deliver and file all such notices, statements, instruments and
other documents as may be necessary or advisable to render fully valid, perfected and
enforceable under all applicable law the credit support contemplated by this Agreement and the
Ancillary Documents, and the rights, Liens and priorities of Buyers with respect to such credit
support.

()] If any Buyer receives a CPRA request for Confidential Information of
Seller, and such Buyer determines that such Confidential Information is subject to disclosure
under CPRA, then such Buyer shall notify the other Buyers and Seller of the request and its
intent to disclose the documents. Such Buyer, as required by CPRA, shall release such
documents unless Seller timely obtains a court order prohibiting such release. If Seller, at its sole
expense, chooses to seek a court order prohibiting the release of Confidential Information
pursuant to a CPRA request, then Seller undertakes and agrees to defend, indemnify and hold
harmless such Buyer and the Indemnitees from and against all suits, claims, and causes of action
brought against such Buyer or any Indemnitees for such Buyer’s refusal to disclose Confidential
Information of Seller to any person making a request pursuant to CPRA. Seller’s indemnity
obligations shall include, but are not limited to, all actual costs incurred by such Buyer and any
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Indemnitees, and specifically including costs of experts and consultants, as well as all damages
or liability of any nature whatsoever arising out of any suits, claims, and causes of action brought
against such Buyer or any Indemnitees, through and including any appellate proceedings.
Seller’s obligations to Buyers and all Indemnitees under this indemnification provision shall be
due and payable on a Monthly, on-going basis within thirty (30) days after each submission to
Seller of Buyers’ invoices for all fees and costs incurred by any Buyer and all Indemnitees, as
well as all damages or liability of any nature.

(9) Each Party acknowledges that any disclosure or misappropriation of
Confidential Information by such Party in violation of this Agreement could cause the other
Party or their Affiliates irreparable harm, the amount of which may be extremely difficult to
estimate, thus making any remedy at law or in damages inadequate. Therefore each Party agrees
that the non-breaching Party shall have the right to apply to any court of competent jurisdiction
for a restraining order or an injunction restraining or enjoining any breach or threatened breach
of this Agreement and for any other equitable relief that such non-breaching Party deems
appropriate. This right shall be in addition to any other remedy available to the Parties in law or
equity, subject to the limitations set forth in Section 14.19(d).

Section 14.22 Mobile-Sierra. Notwithstanding any provision of this Agreement,
no Party shall seek, nor shall they support any third party in seeking, to prospectively or
retroactively revise the rates, terms or conditions of service of this Agreement through
application or complaint to FERC pursuant to the provisions of Section 205, 206 or 306 of the
Federal Power Act, or any other provisions of the Federal Power Act, absent prior written
agreement of the Parties. Further, absent the prior agreement in writing by the Parties, the
standard of review for changes to the rates, terms or conditions of this Agreement proposed by a
Party, a non-party or the FERC acting sua sponte shall be the “public interest” application of the
“just and reasonable” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas
Service Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co.,
350 U.S. 348 (1956), and clarified by Morgan Stanley Capital Group, Inc. v. Public Util. Dist.
No. 1 of Snohomish, 554 U.S. 527 (2008).

Section 14.23 Taxpayer ldentification Number (TIN). Seller declares that its
authorized TIN is 27-1159993. No payment will be made under this Agreement without a valid
TIN.

Section 14.24 Service Contract. The Parties intend that this Agreement will
qualify as a “service contract” as such term is used in Section 7701(e) of the United States
Internal Revenue Code of 1986.

Section 14.25 Right of First Offer.

@ At any time after the Commercial Operation Date, if (i) Seller, (ii) any
Affiliate of Seller, or (iii) members of Seller holding a majority of the equity interests in
Seller, offer to convey the Facility or all of the equity interests in Seller to an unaffiliated
third party (other than pursuant to a Permitted Transaction), Seller shall simultaneously offer
Buyers a right of first offer with respect to the proposed transaction (the “ROFQ”). Seller
shall provide notice to Buyers’ Agent identifying (i) the buyer, (ii) the nature and terms of

- 66 -
-187- Item No. A.6

#4823-2509-6471v19



the transaction, and (iii) the minimum price Seller is willing to accept to proceed with the
contemplated transaction (the “ROFO Notice™). All information disclosed to Company by Seller
with respect to the ROFO shall be deemed Confidential Information and subject to Section
14.21.

(b) Seller shall allow Buyers sixty (60) days after the ROFO Notice to
investigate the proposed transaction and conduct due diligence. Within such period, Buyers’
Agent shall provide notice to Seller indicating whether one or more Buyers intends to (i) exercise
their ROFO rights on substantially comparable terms to the proposed transaction or (ii) cancel
their ROFO rights.

(© If Buyers exercise their ROFO rights, the Parties shall have an additional
one hundred twenty (120) day period to sign definitive agreements on terms no less favorable to
Buyers than those contained in the ROFO Notice. Seller shall cooperate in all respects necessary
for Buyers to exercise their ROFO rights.

(d) If Buyers do not exercise their ROFO rights, Seller shall have the right to
close its proposed transaction with the identified prospective buyer; provided, however, that such
transaction shall have an aggregate value of not less than the minimum price set forth in the
ROFO Notice and the transaction shall have been closed not more than eighteen (18) months
following expiration of the Buyers’ right to exercise its ROFO rights.

[Remainder of Page Intentionally Left Blank]
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Each Buyer and Seller was represented by legal counsel during the negotiation and
execution of this Agreement and the Parties have executed this Agreement as of the dates set
forth below, effective as of the Effective Date.

BUYERS: POWER AND WATER RESOURCES
POOLING AUTHORITY

By:

Name:

Title:

Date:

PITTSBURG POWER COMPANY

By:

Name:

Title:

Date:

EASTSIDE POWER AUTHORITY

By:

Name:

Title:

Date:

CITY OF MORENO VALLEY

By:
Signature Page to Astoria 2 PPA
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Name:

Title:

Date:

Signature Page to Astoria 2 PPA
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SELLER:

WHITNEY POINT SOLAR, LLC

By:

Name:

Title:

Date:

Signature Page to Astoria 2 PPA
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APPENDIX A
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

CONTRACT PRICE

1. Test Energy. The Contract Price for the Products associated with Test Energy is
equal to [REDACTED — CONFIDENTIAL TRADE SECRET].

2. Facility Energy or Replacement Product. The Contract Price for the Products
associated with all Facility Energy and Replacement Product other than Excess Energy is the
Fixed Rate.

3. Excess Energy. The Contract Price for Products associated with Excess Energy is
equal to [REDACTED — CONFIDENTIAL TRADE SECRET]

Appendix A-1
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9.

APPENDIX B-1
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

FACILITY, PERMITS AND OPERATOR

Name of Facility: Whitney Point Solar

Owner:

Operator:

Whitney Point Solar, LLC

NextEra Energy Resources Operating Services, LLC

Type of Facility: Photovoltaic Solar

Contract Capacity: 20 MW, from the Commercial Operation Date, as measured by the
sum of the inverter nameplate capacity of the Facility

Equipment: Solar Photovoltaic

Expected Commercial Operation Date: November 15, 2016

Site: Intersection of W. Paige Ave and S. Lake Ave, Fresno County, California 93294,
The Site includes, but is not limited to, the following APNs: 060-042-17s.

Location, design and configuration of Facility: See map attached on page Appendix B-2.

10. Permits

a. Development and Construction:

Vi.

#4823-2509-6471v19

Conditional Use Permit — Fresno County

Site Plan Review Approval — Fresno County

Building Permit — Fresno County

Grading/Drainage Permit — Fresno County

National Pollutant Discharge Elimination System Permit — State Water
Resources Control Board/Central Valley Regional Water Quality Control

Board

Air Impact Analysis — San Joaquin Valley Air Pollution Control District

Appendix B-1 -1
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b. Operation and Maintenance:

i. Conditional Use Permit — Fresno County

Appendix B-1 -2
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APPENDIX B-2
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

MAP OF THE FACILITY
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[REDACTED - CONFIDENTIAL TRADE SECRET]

“Year 0 ACQ” means the Annual Contract Quantity for Contract Year O (which shall be
the stub Contract Year that occurs between the Commercial Operation Date and December 31 of
the year in which the Commercial Operation Date is achieved), based on the actual Commercial
Operation Date of the Facility, calculated on the basis of the following formula:

Year 0 ACQ = [REDACTED — CONFIDENTIAL TRADE SECRET] * Annual

APPENDIX C
TO POWER PURCHASE AGREEMENT,

DATED AS OF

BETWEEN BUYERS

WHITNEY POINT SOLAR, LLC

AND

, 2015

ANNUAL CONTRACT QUANTITY

Contract
Year !

Annual Contract
Quantity, MWh

Adjustment (as defined below)

“Annual Adjustment” means the percentage, expressed as a decimal, of annual
production of Energy by the Facility for Contract Year 0, based on the actual Commercial
Operation Date of the Facility and the Annual Production Breakdown table below:

Annual Production Breakdown

#4823-2509-6471v19
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Month Days in Month Percent of Annual Production in
Month
January 31 3.9%
February 28 5 59
March 31 8.3%
April 30 9.3%
May 31 11.4%
June 30 11.9%
July 31 11.9%
August 31 11.3%
September 30 9.7%
Appendix C-1




October 31 7.8%
November 30 5.2%
December 31 3.8%

Sample Calculation:

Assuming the Commercial Operation Date for the Facility is November 15, 2016, the Year 0

ACQ would be calculated as follows:

Annual Adjustment = (November Percent Annual Production * Days Operational in

November / Total Days in November) + December Percent Annual Production
Annual Adjustment = (5.2% * 15/30) + 3.8% = 9.0%

Year 0 ACQ = [REDACTED - CONFIDENTIAL TRADE SECRET]

#4823-2509-6471v19
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APPENDIX D
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

FORM OF ATTESTATION

(Seller) Environmental Attribute Attestation and Bill of Sale

WHITNEY POINT SOLAR, LLC (“Seller”) hereby sells, transfers and delivers to the POWER
AND WATER RESOURCES POOLING AUTHORITY, a joint powers authority and a public
entity organized under the laws of the State of California and created under the provisions of the
California Joint Exercise of Powers Act (“the Act”) (“PWRPA”), PITTSBURG POWER
COMPANY, a California joint powers agency (“Pittsburg Power”), the EASTSIDE POWER
AUTHORITY, a California joint powers authority (“Eastside”), and CITY OF MORENO
VALLEY, a California municipal corporation organized and existing under the laws of the State
of California (“Moreno Valley”, together with PWRPA, Pittsburg Power and Eastside,
“Buyers”) the Environmental Attributes and Environmental Attribute Reporting Rights
associated with the generation from the Contract Capacity of the Facility described below:

Facility name and location:

Fuel Type:  Capacity (MW): Operational Date:
As applicable: CECReg.no.__ Energy Admin.IDno. __ Q.F.IDno. ___
Dates MWhs generated
20
20
20

in the amount of one Environmental Attribute or its equivalent for each MWh generated.
Seller further attests, warrants and represents as follows:

i) the information provided herein is true and correct;

i) its sale to Buyers is its one and only sale of the Environmental Attributes and associated
Environmental Attribute Reporting Rights referenced herein;

iii) the Facility generated and delivered to the grid the Energy in the amounts indicated above
as bundled Energy, which means that it includes both the Energy and associated
Environmental Attributes; and

iv) Seller owns the Facility and each of the Environmental Attributes and Environmental
Attribute Reporting Rights associated with the generation of the indicated Energy for
delivery to the grid have been generated and sold by the Facility.

Appendix D-1
#4823-2509-6471v19

Item No. A.6 -198-



This serves as a bill of sale, transferring from Seller to Buyers all of Seller’s right, title and interest
in and to the Environmental Attributes and Environmental Attribute Reporting Rights associated
with the generation of the Energy for delivery to the grid.

Contact Person/telephone:

Appendix D-2
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APPENDIX E
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY PONIT SOLAR, LLC

FORM OF LETTER OF CREDIT

IRREVOCABLE, NON-TRANSFERABLE STANDBY LETTER OF CREDIT NO.

Applicant:
[ ]

Beneficiary:

[INSERT]

Amount:
Expiration Date:
Expiration Place:

Ladies and Gentlemen:

We hereby issue our Irrevocable, Nontransferable Standby Letter of Credit in favor of the
beneficiary by order and for the account of the applicant which is available at sight for USD
XX, XXX, XXX by sight payment upon presentation to us at our office at [bank’s address],
of: (i) your written demand for payment containing the text of Exhibit I, (ii) your signed
statement containing the text of Exhibit Il and, (iii) the original of this Letter of Credit and all
amendments (or photocopy of the original for partial drawings) (the “Documents™). Drawings
may be presented via fax to . The original Letter of Credit and documents are to be sent
via overnight courier to our address indicated above.

A presentation under this Letter of Credit may be made only on a day, and during hours, in
which such office is open for business, and payments can be effected via wire transfer (a
“Business Day”). Partial drawing of funds shall be permitted under this Letter of Credit, and this
Letter of Credit shall remain in full force and effect with respect to any continuing balance;
provided that the Available Amount shall be reduced by the amount of each such drawing.

1 Note to Issuer: The Letter of Credit must be payable in U.S. dollars within the continental U.S.
Note to Seller: Bank to have office for presentment in California to allow for in person presentment by
Buyers

Appendix E-1
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Upon presentation to us of your Documents in conformity with the foregoing, we will, on the
third (3rd) succeeding Business Day after such presentation, irrevocably and without reserve or
condition except as otherwise stated herein, make payment hereunder in the amount set forth in
the demand. Payment shall be made to your order by deposit to your account at the bank
designated by you in the demand in immediately available funds. We agree that if, on the
Expiration Date, the office specified above is not open for business by virtue of an interruption
of the nature described in the “Uniform Customs and Practices for Documentary Credits,” (2007
Revision) of the International Chamber of Commerce Publication No. 600 (the “Uniform
Customs™) Article 36, this Letter of Credit will be duly honored if the specified Documents are
presented by you within thirty (30) days after such office is reopened for business.

Provided that the presentation on this Letter of Credit is made on or prior to the Expiration Date
and the applicable Documents as set forth above conform to the requirements of this Letter of
Credit, payment hereunder shall be made regardless of: (a) any written or oral direction, request,
notice or other communication now or hereafter received by us from the Applicant or any other
person except you, including without limitation any communication regarding fraud, forgery,
lack of authority or other defect not apparent on the face of the documents presented by you, but
excluding solely a written order issued by a court, which order specifically orders us not to make
such payment; (b) the solvency, existence or condition, financial or other, of the Applicant or any
other person or property from whom or which we may be entitled to reimbursement for such
payment; and (c) without limiting clause (b) above, whether we are in receipt of or expect to
receive funds or other property as reimbursement in whole or in part for such payment.

We agree that the time set forth herein for payment of any demand(s) for payment is sufficient to
enable us to examine such demand(s) and the related Documents(s) referred to above with care
S0 as to ascertain that on their face they appear to comply with the terms of this credit and that if
such demand(s) and Document(s) on their face appear to so comply, failure to make any such
payment within such time shall constitute dishonor of such demand(s).

This Letter of Credit shall terminate upon the earliest to occur of (i) our receipt of a notice in the
form of Exhibit IV hereto signed by an authorized officer of Beneficiary, accompanied by this
Letter of Credit for cancellation, (ii) our close of business at our aforesaid office on the
Expiration Date, or if the Expiration Date is not a Business Day, then on the next Business Day.

It is a condition of this Letter of Credit that it shall be deemed automatically extended without
amendment for one (1) year from the Expiration Date, or any future expiration date, unless at
least thirty (30) calendar days prior to the Expiration Date (or any future expiration date), we
send you notice by registered mail, return receipt requested or overnight courier at your address
herein stated or such other address of which you notify us in advance in writing that we elect not
to consider this Letter of Credit extended for any such additional period.

We may, in our sole discretion, increase or decrease the stated amount of this Letter of Credit,
and the Expiration Date may be extended, by an amendment to this Letter of Credit in the form
of Exhibit Il signed by us. Any such amendment shall become effective only upon acceptance
by your signature and signature of the Applicant on a hard copy amendment.
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You shall not be bound by any written or oral agreement of any type between us and the
Applicant or any other person relating to this credit, whether now or hereafter existing.

We hereby engage with you that your demand(s) for payment in conformity with the terms of
this Letter of Credit will be duly honored as set forth above. All fees and other costs associated
with the issuance of and any drawing(s) against this Letter of Credit shall be for the account of
the Applicant. All of the rights of the Beneficiary set forth above shall inure to the benefit of
your successors by operation of law. In this connection, in the event of a drawing made by a
party other than the Beneficiary, such drawing must be accompanied by the following signed
certification and copy of document proving such successorship:

“The undersigned does hereby certify that [drawer] is the successor by operation of law
to [the POWER AND WATER RESOURCES POOLING AUTHORITY] [PITTSBURG
POWER COMPAY] [the EASTSIDE POWER AUTHORITY] [MORENO VALLEY], as
beneficiary named in [name of bank] Letter of Credit No. .

Except so far as otherwise expressly stated herein, this Letter of Credit is subject to the Uniform
Customs. As to matters not governed by the Uniform Customs, this Letter of Credit shall be
governed by and construed in accordance with the laws of the State of New York. Any litigation
arising out of, or relating to this Letter of Credit, shall be brought in a State or Federal court in
the County of [ ] in the State of New York. The Parties irrevocably agree to submit
to the exclusive jurisdiction of such courts in the State of New York and waive any defense of
forum non conveniens.

This Letter of Credit sets forth in full our undertaking, and such undertaking shall not in any way
be modified, amended, amplified or limited by reference to any document, instrument or
agreement referred to herein, except for Exhibit I, I1, 11l and IV hereto and the notices referred to
herein; and any such reference shall not be deemed to incorporate herein by reference any
document, instrument or agreement except as otherwise provided in this paragraph.

Communications with respect to this Letter of Credit shall be in writing and shall be addressed to
us at the address referred to above, and shall specifically refer to this Letter of Credit no.

In the event of a failure by us to honor the terms and conditions of this Letter of Credit, we agree
to be responsible for reasonable attorneys’ fees incurred by you in any action brought to enforce
our obligations hereunder.

Yours faithfully,

(name of issuing bank)

By
Title
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EXHIBIT |

DEMAND FOR PAYMENT

Re:  Irrevocable, Non-Transferable Standby Letter of Credit

No. Dated ,20

[Insert Bank Address]

To Whom It May Concern:

Demand is hereby made upon you for payment to us of $ by deposit to
account no. at [insert name of bank]. This demand is made under, and is subject to
and governed by, your Irrevocable, Unconditional and Clean Standby Letter of Credit no.

dated , 20__in the amount of $ established by you in our
favor for the account of as the Applicant.
DATED: , 20
[ ]
By
Title
Appendix E -4
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EXHIBIT II

STATEMENT

Re:  Your Irrevocable, Non-Transferable Standby Letter of Credit

No. Dated , 20

[Insert Bank Address]

To Whom It May Concern:

Reference is made to your Irrevocable, Non-Transferable Standby Letter of Credit no.

, dated , 20 in the amount of $
established by you in our favor for the account of , as the Applicant.
We hereby certify to you that $ is due, owing and unpaid to us by the

Applicant in that certain [DESCRIBE AGREEMENT].
DATED: 20

[ ]

By

Title
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EXHIBIT I1I

AMENDMENT

Re:  Irrevocable, Non-Transferable Documentary Letter of Credit

No. Dated , 20
Beneficiary: Applicant:
[Buyers]

To Whom It May Concern:

The above referenced Irrevocable, Unconditional and Clean Standby Letter of Credit is
hereby amended as follows: by [increasing][decreasing] the stated amount by
$ to a new stated amount of $ [and][by extending the
expiration date to from . All other terms and
conditions of the Letter of Credit remain unchanged.

This amendment is effective only when accepted by [the POWER AND WATER
RESOURCE POOLING AUTHORITY][PITTSBURG POWER COMPANY] [the EASTSIDE
POWER AUTHORITY], and [MORENO VALLEY] which acceptance may only be valid by a
signature of an authorized representative.

Dated:
Yours faithfully,
(name of issuing bank)
By
Title
ACCEPTED
[ ]
By
Title
Date
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EXHIBIT IV

SURRENDER

Re:  Your Irrevocable, Non-Transferable Standby Letter of Credit

No. Dated , 20

[Insert Bank Address]
Notice of Surrender of Letter of Credit

Date:

Attention: Letter of Credit Department
Ladies and Gentlemen:

We refer to your above-mentioned Irrevocable, Non-Transferable Standby Letter of Credit (the
“Letter of Credit”). The undersigned, an authorized signer of the POWER AND WATER
RESOURCE POOLING AUTHORITY][PITTSBURG POWER COMPANY][the EASTSIDE
WATER DISTRICT] [MORENO VALLEY], hereby surrenders this Letter of Credit to you for
cancellation as of the date set forth above. No payment is demanded of you under this Letter of
Credit in connection with this surrender.

Very truly yours,

[ ]

By

Title
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APPENDIX F
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

INSURANCE

l. GENERAL REQUIREMENTS

As a condition to the Effective Date, Seller shall furnish Buyers’ Agent evidence of coverage
from insurers acceptable to Buyers’ Agent and in a form acceptable to the risk management
section of the project manager for each Buyer or acceptable to Buyers’ Agent for this purpose.
Insurance carriers with an A.M. Best Rating of A- VII or higher are considered acceptable. Such
insurance shall be maintained by Seller at Seller’s sole cost and expense.

Such insurance shall not limit or qualify the liabilities and obligations of Seller assumed under
this Agreement. Buyers shall not by reason of its inclusion under these policies incur liability to
the insurance carrier for payment of premium for these policies.

Any insurance carried by any Buyer which may be applicable shall be deemed to be excess
insurance and Seller’s insurance is primary for purposes under this Agreement despite any
conflicting provision in Seller’s policies to the contrary.

Such insurance shall not be canceled without first giving thirty (30) days’ prior notice thereof
(ten (10) days for non-payment of premium) by mail to Buyers’ Agent: [NAME, ADDRESS].

Should any portion of the required insurance be on a “Claims Made” policy, Seller shall, at the
policy expiration date following completion of work, provide evidence that the “Claims Made”
policy has been renewed or replaced with the same limits, terms and conditions of the expiring
policy, or that an extended discovery period has been purchased on the expiring policy at least
for the contract under which the work was performed.

1. SPECIFIC COVERAGES REQUIRED
A. Commercial Automobile Liability

Seller shall provide Commercial Automobile Liability insurance which shall include
coverages for liability arising out of the use of owned (if applicable), non-owned, and
hired vehicles for performance of the work by Seller or its officers, agents, or employees,
as required, to be licensed under the California or any other applicable state vehicle code.
The Commercial Automobile Liability insurance shall have not less than $1,000,000.00
combined single limit per occurrence and shall apply to all operations of Seller.

The Commercial Automobile Liability policy shall include each Buyer, its members, and
their officers, agents, and employees while acting within the scope of their employment,
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as additional insureds with Seller, and shall insure against liability for death, bodily
injury, or property damage resulting from the performance of this Agreement by Seller or
its officers, agents, or employees. The evidence of insurance shall be in the form of a
certificate of insurance.

B. Commercial General Liability

Seller shall provide Commercial General Liability insurance with Blanket Contractual
Liability, Independent Contractors, Broad Form Property Damage, Premises and
Operations, Products and Completed Operations, fire, Legal Liability and Personal Injury
coverages included. Such insurance shall provide coverage for total limits actually
arranged by Seller, but not less than $10,000,000.00 combined single limit per
occurrence. Should the policy have an aggregate limit, such aggregate limits should not
be less than double the Combined Single Limit. Umbrella or Excess Liability coverages
may be used to supplement primary coverages to meet the required limits. Evidence of
such coverage shall be in the form of a certificate of insurance, and shall provide for the

following:

1. Include each Buyer and its officers, agents, and employees as
additional insureds.

2. Severability-of-Interest or Cross-Liability Clause such as: “The
policy to which this endorsement is attached shall apply separately
to each insured against whom a claim is made or suit is brought,
except with respect to the limits of the company’s liability.”

3. A description of the coverages included under the policy.

C. Excess Liability

Seller may use an Umbrella or Excess Liability Coverage to meet coverage limits
specified in this Agreement. Seller shall require the carrier for Excess Liability to
properly schedule and to identify the underlying policies on an endorsement to the policy.
Such policy shall include, as appropriate, coverage for Commercial General Liability,
Commercial Automobile Liability, Employer’s Liability, or other applicable insurance
coverages.
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D. Workers’ Compensation/Employer’s Liability Insurance

Seller shall provide Workers’ Compensation insurance covering all of Seller’s employees
in accordance with the laws of any state in which the work is to be performed and
including Employer’s Liability insurance and a Waiver of Subrogation in favor of each
Buyer. The limit for Employer’s Liability coverage shall be not less than $1,000,000.00
each accident and shall be a separate policy if not included with Workers’ Compensation
coverage. Evidence of such insurance shall be a form of Buyer Special Endorsement of
insurance or on an endorsement to the policy acceptable to Buyer’s risk management
agent. Workers” Compensation/Employer’s Liability exposure may be self-insured
provided that Buyers’ Agent is furnished with a copy of the certificate issued by the state
authorizing Seller to self-insure. Seller shall notify Buyers’ Agent by receipted delivery
as soon as possible of the state withdrawing authority to self-insure.

Appendix F-3
-209- Item No. A.6

#4823-2509-6471v19



APPENDIX G
TO POWER PURCHASE AGREEMENT,

DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC
[RESERVED]
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APPENDIX H
TO POWER PURCHASE AGREEMENT,
DATED AS OF , 2015
BETWEEN BUYERS
AND
WHITNEY POINT SOLAR, LLC

QUALIFIED OPERATORS

NextEra Energy Resources Operating Services, LLC
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Key Milestones are designated with a *

APPENDIX I

TO POWER PURCHASE AGREEMENT,

DATED AS OF

BETWEEN BUYERS

AND

WHITNEY POINT SOLAR, LLC

MILESTONE SCHEDULE

, 2015

No.

Guaranteed Date

Milestone Description

Daily Liquidated
Damages/Other Remedy

Thirty (30) days after the
Effective Date

Delivery by Seller of all
certificates and other
documents required to
establish that the
Insurance is in full force
and effect

Thirty (30) days after the
Effective Date

Delivery to Buyers’ Agent
of Enforceability Opinion

Thirty (30) days after the
Effective Date

Delivery to Buyers’ Agent

of a CEC pre-certification

form duly approved by the
CEC

Thirty (30) days after the
Effective Date

Delivery by Seller of an
executed Generator
Interconnection
Agreement

Thirty (30) days after the
Effective Date

Delivery by Seller of
evidence reasonably
satisfactory to Buyers that
Seller has made all then-
required financial security
postings for CAISO
studies and transmission
network upgrades

October 31, 2015

Seller has entered into a
Subcontract for the
engineering, procurement,
and construction of the
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Daily Liquidated

No. Guaranteed Date Milestone Description Damages/Other Remedy

Facility that satisfies the
requirements set forth in
this Agreement and has
delivered a copy of such
Subcontract to Buyers’
Agent (with confidential
or proprietary information
redacted at Seller’s
reasonable discretion)
Seller has obtained all
Permits set forth on
Appendix B-1 (which
shall be final and non-
appealable), excluding all
7. February 29, 2016 Permits not yet required
for Seller’s development
and construction of the
Facility but that are
reasonably expected to be
obtained in due course
Seller has delivered to
Buyers’ Agent true,
correct, and complete
copies of all documents
relating to the
environmental condition
8. September 30, 2015 of the Site in form, scope,
and substance reasonably
satisfactory to Buyers,
including any Phase |
Environmental Site
Assessment prepared
relative to the Site
Seller has delivered to
Buyers’ Agent a copy of

9, S